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The Convention of the Florida State Bar Association was held in Miami on March 15th and 16th, and the 
following officers were elected: 


10. Solon G. Wilson, Bartow, 


PRESIDENT: R. F. Maguire, Orlando. 11. Vernon Mewtherne, 


FOR MEMBERS EXECUTIVE COMMITTEE: 12. Geo. W. Whitehurst, Ft. Myers, 
George P. Garrett, Orlando, 13. Martin Carraballo, Tampa, 
W. I. Evans, Miami, 14. Paul Carter, Marianna, 
C. O. Andrews, Orlando. 15. Ernest Metcalf, West Palm Beach, 
SECRETARY-TREASURER: Ed R. Bentley, 
Laie. 17. H. M. Voorhis, Orlando, 
18. A. B. Rowe, Palmetto, 
VICE-PRESIDENTS: 19. W. J. Barker, Sebring, 
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2. G. P. McCord, Tallahassee, ' 21. A. O. Kanner, Stuart, . 
3. Claude Pepper, Perry, 22. Maxwell Baxter, Ft. Lauderdale, 
4. Stanton Walker, Jacksonville, 23. Geo. A. DeCottes, Sanford, 
5. Neil Fergerson, Ocala, 24. G. C. Martin, Brooksville, 
6. John D. Harris, St. Petersburg, 25. Frank D. Upchurch, St. Augustine, 
7. Leon J. C. Harton, Daytona Beach, 26. E. M. Johns, Starke, 
8. Judge A. V. Long, Gainesville, 27. John H. Carter, Jr., Sarasota, 
9. J. A. J. Hathaway, Bonifay, 28. J. Ed Stokes, Panama City. 


The Executive Council will consist of the President, the Secretary-Treasurer, the above named elected 
members, Robert H. Anderson, Past President, and John C. Cooper, Jr., Editor of the Law Journal as ex 
officio officers. 


In the April issue ofthe Law Journal we will print some of the papers and the discussions at the confer- 
ence of Bar Delegates and in the May issue of the Law Journal will be printed the full proceedings of the 
convention. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 
in the official volumes of the Supreme Court reports. Copies of the opinions as filed are furnished to the 
Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) . 


CARL SOLES, 
Plaintiff in Error, 
SEMINOLE COUNTY. 
THE STATE OF FLORIDA, 
: Defendant in Error. 

Opinion filed January 29, 1929. 

A writ of Error to the Circuit Court for Seminole 
County, W. W. Wright, Judge. 

Akerman & Akerman, for Plaintiff in Error; 

Fred Davis, Attorney General, and Roy Campbell, 
Assistant, for the State. 

BROWN, J. 

Carl Soles was convicted of manslaughter on an 
indictment charging him with the murder of Clif- 
ford Long in May, 1928. The weapon which was al- 
leged to have been used was a 22 caliber rifle. 

The judgment is attacked because it is said that 
the Court erred in admitting in evidence the dying 
declaration of Clifford Long; that it erred in refusing 
an instruction requested by the defendant upon the 
subject of dying declaration which embodied the prop- 
osition that if the jury should find from the evidence 
that the statement admitted as a dying declaration 
was made “without consciousness on the part of the 
deceased of impending death” then the jury should not 
consider it as a dying declaration. And that the evi- 
dence was not sufficient to support the verdict. 

Arthur Robinson, a witness for the State, was 
driving the automobile in which the boy, Clifford 
Long was sitting when the latter was shot. They had 
been trying to obtain some whiskey for Robinson. 
While searching for it, or pretending to do so, they 
were frightened away by what they supposed to be 
a rifle shot. The two with one Jesse Jackson, who 
was also a member of the party, returned to the auto- 
mobile and drove away. As they proceeded along the 
road another shot was fired from a point down the 
road to their rear and Clifford Long was wounded 
in the back of the head. He died as the result of 
that wound. 

About an hour before he died, according to the tes- 
timony of his father who asked who had hurt him, he 
replied: “Oh! Daddy, Carl Soles shot me with a 22 
rifle. I have got to die.” The statement was made 
about twenty or twenty-five minutes after he was 
shot. The defendant objected to the question pro- 
pounded to the father of the boy which elicited the 


above statement from him. The objection was over- 
ruled and exception was noted. No motion was made 
to exclude the answer. 

The sister of deceased, a girl about fourteen years 
old, testified to the same fact and added that about 
fifteen minutes after the deceased was brought to the 
place where the statement was made the defendant 
came on the scene driving a truck. No one was with 
him and he had a “22 rifle.” She was permitted to 
repeat the “conversation,” as it was called, which oc- 
curred between the boy who had been shot and his 
father over defendant’s objection. The conversation 
consisted of a question by the father addressed to 
no one in particular as follows: “ ‘Who has hurt my 
darling boy’ ”, and Clifford replied, according to the 
father, “ ‘Oh, Daddy, Carl Soles shot me with a 22 
rifle. I have got to die.’’’ According to the girl, the 
boy replied as follows: “ ‘Papa Carl Soles shot me with 
a 22 rifle and I have got to die’ ”. 

The admission of this evidence constituted the 
basis of the first and second assignments of error. 

It is argued that the statement was inadmissible 
not only because the court did not inquire of others 
present whether the deceased said he had to die, and 
that one other witness who was present said he did 
not hear such statement, but that the statement con- 
tained no evidence that the declarant made it in 
the belief that death was impending. 

The boy had gone with two negroes in an automo- 
bile a short distance from where he lived and was 
returning when he was shot. After riding a short 
distance he left the automobile, transferred to a truck 
which was about to pass and was driven to Sammy 
Long’s store where his father assisted him in getting 
out of the truck. He soon became unconscious but 
before passing into unconsciousness he made the state- 
ment. 


The defendant’s counsel requested the court to give 
the following instruction to the jury: . 
“The Court has admitted in evidence for your 
consideration an alleged dying declaration of the 
deceased. In so admitting said dying declaration 

the Court has only passed upon its admissibility. 

In order that a statement of the deceased may 
properly be considered as a dying declaration it 
must have been made by the deceased with a con- 


sciousness of impending death, and if you find 


a 
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from the evidence that such statement by the 

deceased, if made, was without consciousness on 

the part of the deceased of impending death you 
should not further consider it as a dying declar- 
ation.” 

There was no error in admitting the testimony of 
the two witnesses above referred to. Lester v. State, 
37 Fla., 382, 20 So. 232; Copeland v. State, 58 Fla., 
26, 50 So. 621; Sealey v. State, 89 Fla., 439, 105 So. 
137; Richard v. State, 42 Fla., 528, 29 So. 413; Clem- 
ons v. State, 43 Fla., 200, 30 So. 699. 

We are inclined to the opinion that the court be- 
low was correct in refusing to give the quoted instruc- 
tion requested by the defendant, and that the judg- 
ment of conviction should be affirmed. While there 
is some conflict of authority on the question, it ap- 
pears to us from a careful review of the cases in the 
notes under Section 1451 of Wigmore on Evidence, 
2nd Ed., that the weight of authority and the trend of 
our own former decision is to the effect that such an 
instruction should not be given. In the text of said 
Section 1451, Dean Wigmore in discussing the ques- 
tion in part says: 

Section 1451. “That the judge is to pass on 
the preliminary condition necessary to the admis- 
sibility of evidence is unquestioned (post Sec. 
2550.) It follows, as of course, that, since a con- 
sciousness of impending death is according to the 
foregoing principles legally essential to admissi- 
bility, the judge must determine whether that 
condition exists before the declaration is admitted. 

After a dying declaration, or any other evi- 
dence has been admitted, the weight to be given 
to it is a matter exclusively for the jury. They 
may believe it or may not believe it; but, so far 
as they do or do not, their judgment is not con- 
trolled by rules of law. Therefore, though they 
themselves do not suppose the declarant to have 
been conscious of death, they may still believe the 
statement; conversely, though they do suppose 
him to have been thus conscious, they may still not 
believe the statement to be true. In other words, 
their canons of ultimate belief are not necessar- 
ily the same as the preliminary legal conditions 
of admissibility, whose purpose is an entirely dif- 
ferent one (ante, Sec. 29) It is, therefore, er- 
roneous for the judge, after once admitting the 
declaration, to instruct the jury that they must 
reject the declaration, or exclude it from consider- 
ation, if the legal requirement as to consciousness 
of death does not in their opinion exist. No 
doubt they may reject it, on this ground or on 
any other; but they are not to be expected to fol- 
low a definition of law intended for the Judge.” 

To much the same effect is the treatment of the 
point by Greenleaf, in Vol. 1, 16th Ed., Section 161-b. 


After laying down the general rule as to the court’s 
determination of the admissibility of the declaration, 
he adds: 

“But, after the evidence is admitted, its cred- 
ibility is entirely within the province of the jury, 
who, of course are at liberty to weigh all the cir- 
cumstances under which the declarations were 
made, including those already proved to the judge, 
and to give the testimony only such credit as 
upon the whole they may think it deserves.” 

In the note to Section 1451 of Wigmore on Evi- 
dence, it is said that a contrary ruling was made in 
R. v. Woodcock, Leach Cr. L., 3rd Ed. 563, an English 
case decided in 1790, but that this was subsequently 
repudiated in England, and that the principle as stat- 
ed above does not appear to have since been doubted. 
He quotes Starkie (1 Stark. 521) as having observed: 

“It might as well be left to a jury to say 
whether a witness ought to be sworn, or whether 
he is not incapacitated by ignorance or infamy 
or other cause from giving evidence upon oath.” 

In Holland v. State, 39 Fla. 178, 22 So. 298, this 
court held that “the court determines the admissi- 
bility, and the jury the credibility, of confessions. 
It is not error, therefore, for the court to refuse to 
charge the jury that if they believe from all the evi- 
dence that defendant’s confession was procured from 
fear or terror, or hope of reward, they should disre- 
gard the confession in making up their verdict.” See 
also Bates v. State, 78 Fla. 672, 84 So. 373; Roberts 
v. State, 72 Fla. 132, 72 So. 649. This appears to be 
the orthodox rule, in regard to confessions. Sec. 861, 
Wigmore on Evidence, 2nd Ed. The analogy to dy- 
ing declarations is, in this respect, quite complete. 
In Roten v. State, 31 Fla. 514, 12 So. 910, it was held 
that the question of the admissibility of a dying dec- 
laration was exclusively one for the court to decide. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, STRUM and 
BUFORD, JJ., concur. 

ELLIS, J., dissents. 

ELLIS, J., DISSENTS. 

I am unable to agree to the conclusion reached 
by my fellow members of the Court because I do not 
construe the phrase “you should not further consider 
it as a dying declaration” to be an imperative in- 
struction to set aside the court’s judgment as to the 
admissibility of the evidence as a dying declaration if 
the jury should believe that the statement was made by 
the deceased without consciousness on his part of im- 
pending death, but rather that in such case the jury 
in the exercise of their duty to judge of the credibility 
of the evidence need not consider it as having been 
made under the sanctity of a situation deemed to be 
equivalent to an oath. 

The phrase “dying declaration” as used in the 
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requested instruction did not carry the technical sig- 
nificance which it has in the law of evidence, but to 
the jury it meant that while the court had admitted 
the evidence its credibility was for the jury to determ- 
ine in the light of their opinion as to whether the state- 
ment had in fact been made as a “dying” statement, or 


the statement of a person dying who was conscious 
of the fact. 


No proposition similar to that contained in the re- 
quested instruction was embraced in the general 
charge nor was any reference made by the court to the 
dying declaration admitted in evidence. While the 
question of the admissibility of dying declarations is 
one of mixed law and fact and solely within the prov- 
ince of the court, see Green v. State, 43 Fla. 552, 30 
South. Rep. 798; Dixon v. State, 13 Fla. 636; Richard 
v. State, supra, and the responsibility of determining 
the question preliminarily cannot be shifted upon the 
jury, Roten and Thompson, v. State, 31 Fla. 514, 12 
South. Rep. 910, yet it is undoubtedly true that the 
jury in considering the question of the defendant’s 
guilt may, where dying declarations have been ad- 
mitted and constitute part of the case against the 
accused, consider the circumstances under which the 
alleged declarations were made with the view of sat- 
isfying themselves whether in fact the person making 
the dying statement was in the article of death, or was 
not conscious of his condition at the time, or the state- 
ment as claimed to be made was the true statement 
made. 


The jury are the judges of the weight of the evi- 
dence; the credibility of the witnesses. The jury 
are not bound to accept the statemert shown to have 
been made as true in point of fact because the court 
has held it to be admissible. One of the important 
considerations which affect the value of the declaration 
as trustworthy evidence is whether the declarant re- 
alized his condition to be a serious one and that death 
was impending. It is a matter which goes to its cred- 
ibility at that stage of the proceeding and not to its 
admissibility. 


The reason for the rule admitting dying declara- 
tions is that the serious or grave situation of the de- 
clarant assures the same degree of credibility to his 
statements as if they were made under oath at the 
trial and the accused had the opportunity to cross 
examine him. 


It is very easy to understand that a jury might 
not be able to draw the distinction between the ad- 
missibility and credibility of the evidence, mistaking 
the order of the court upon its admissibility as tanta- 
mount to an opinion that it should be believed. The 
subject has been very fully discussed by many courts 
and text writers and the conclusion almost invariably 


reached that the court should instruct the jury under 
what circumstances it may consider or refuse to con- 
sider the testimony so admitted. See Commonwealth 
v. Brewer, 164 Mass. 577, 42 N. E. Rep. 92; State v. 
Phillips, 118 Iowa 660, 92 N. W. Rep. 876; State v. 
Reed, 53 Kan., 767, 37 Pac. Rep. 174, 42 Am. St. Rep. 
322; State v. Banister, 35 S. C. 290, 14 S. E. Rep. 
678; North v. People, 139 Ill. 81, 28 N. E. Rep. 966; 
Commonwealth v. Murray, 2 Ashm. (Pa.) 41. 


I think the instruction should have been given 
and that its refusal was a substantial error because if 
the jury had discovered any reason for discrediting 
the dying declaration it would have left the case for the 
State practically without support except for the testi- 
mony of the fourteen year old sister who said that she 
overheard Soles say to Ruby Long that he shot Clif- 
ford Long, which standing alone and unexplained 
might have been deemed insufficient to produce an 
abiding conviction to a moral certainty in the minds 
of the jury as to the guilt of the accused. 

I think the judgment should be reversed. 


ARCHER SHEPHERD, 
Plaintiff in Error, 


Vv. MONROE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ON REHEARING. 
BUFORD, J ; 


This case originated before the County Judge of 
Monroe County by a complaint being filed as the basis 
of a bastardy proceeding against Archer Shepherd. 
On hearing, the accused was committed to the Circuit 
Court, where later trial was had resulting in convic- 
tion and judgment. 


On trial in the Circuit Court it was shown that the 
accused was a minor and unmarried and that no notice 
had been given his parent or guardian of the pro- 
ceedings before the County Judge. It is contended that 
such notice was essential to the validity of the pro- 
ceedings, under Sec. 6028, R. G. S., 1920. 


Section 6028 R. G. S. 1920, requires notice to be 
given parents or guardians prior to the trial of any 
minor on any charges filed in any Court of this 
State. The hearing in a bastardy case before a County 
Judge or a Justice of the Peace is not a trial, but 
constitutes at most a preliminary investigation which 
may result in a trial if the evidence before the magis- 
trate is such as to warrant the accused being held for 
trial in the Circuit Court. Therefore, this contention 
of the plaintiff in error is not valid and the motion: 
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to quash the proceedings on that ground was properly 
over-ruled. 


It is next contended that the trial in the Circuit 
Court was void because no guardian ad litem was ap- 
pointed to represent the accused in that trial. The 
record in this case shows that prior to the trial in the 
Circuit Court Mrs. Sallie Lundquest filed an affida- 
vit in that Court in the following language: 


“Before me, the undersigned authority, per- 
sonally appeared Sallie Lundquest, who being first 
duly sworn, deposes and says: My name is Sallie 
Lundquest. I am the mother and legal guardian 
of Archer Shepherd. He is 19 years of age and 
unmarried. I reside in the City of Key West, 
Monroe County, Florida. I have never been no- 
tified by any summons or otherwise of any charge 
made against Archer Shepherd by any court, court 
officer or in any manner advised of the charge, 
the time of hearing before the County Judge, or 
the time of the examination before the County 
Judge. I have not been notified by any court or 
any court officer of the time, or any summons or 
writ from any court of any hearing or trial before 
the Circuit Court or any other court in the State 
of Florida, or anywhere else.” 


This affidavit appears to have been filed with a 
motion to dismiss the cause on the 20th day of Oc- 
tober, 1927, and thereupon the Court ordered a notice 
to be served on Sallie Lundquest in the following form: 


“The State of Florida, 
vs. Bastardy. 


Archer Shepherd. 


To Mrs. Sallie Lundquest, 
Key West, Fla. 


You are hereby notified that your Son Archer 
‘Shepherd, a minor and not married, is charged 
in the Circuit Court of the Twentieth Judicial 
Circuit of Florida, which is now in session in Key 
West, Florida, by Edith Hilton, with the offence 
of Bastardy, and the case will be called for trial 
at this Term of the Court. 


D. Z. FILER, 
Clerk, Circuit Court, Monroe County, Florida.” 
And the return upon such notice as made by the Sher- 
iff, is as follows: 


“Received this notice or summons this 20th 
day of October, 1927, and served the same on 
the 20th day of October, 1927, by reading the 
original to the within named Mrs. Sallie Lund- 
quest in Key West, Monroe County, Florida. 


CLEVELAND NILES, 
Sheriff. 


By DALBERT BETHEL, Deputy Sheriff.” 

On the 22nd day of October, 1927, the cause came 
on for trial the accused being present in person and 
by his counsel. 


A Bastardy proceeding becomes a civil action when 
it reaches the Circuit Court, but the statute and rules 
controlling service of process, as in other civil actions, 
do not apply to such cases and in the very nature of 
the case may be found the reason for the non-appli- 
cation of such statutes and rules. 


It appears from the record in this case that as soon 
as the trial Judge was advised that the accused was 
under twenty-one years of age and that his mother, 
Sallie Lundquest, resided in Monroe County and was 
the legal guardian of Archer Shepherd, that he there- 
upon caused notice to be served upon her by a proper 
officer of the Court, which notice appears to have 
been reasonably sufficient to have brought her into 
court to assist in his defense. 


In Price et al., vs. Winter, 15 Fla., 66, this Court 
say: 


“Where service of process is made upon the 
general guardian of the infant, he appears and 
makes the defence required by the statute and is 
heard by the court as the representative of the 
infant, such action is equivalent to his appoint- 
ment as guardian ad litem.” 


In the instant case there is no showing that the 
natural and legal guardian was present during the 
trial but her own affidavit, and the affidavit of the 
accused, shows that she participated in his defense by 
presenting her affidavit in support of a motion to dis- 
miss the cause in the Circuit Court and that the ac- 


cused was there, present in person and by able coun- 
sel. 


It appears to this Court that if it was necessary 
for the minor in this case to have the benefit of a guar- 
dian in the trial in the Circuit Court then the action 
of the Circuit Court in ordering notice to be served 
in the manner above stated upon the individual who 
had filed affidavit in that Court that she was the 
mother and legal guardian of the accused, was equiv- 
alent to the appointment of a guardian ad litem and, 
therefore, the law requiring such procedure if applic- 
able to cases of this kind was substantially complied 
with and no reversible error hath occurred. 


The judgment should be affirmed and it is so 
ordered. 


Affirmed. 
WHITFIELD, P.J. and STRUM, J., concur. 


TERRELL, CJ., and ELLIS and BROWN, JJ ., cOn- 
cur in the opinion and judgment. 
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STATE OF FLORIDA, 
Appellant, 
Vv. BROWARD COUNTY. 
CITY OF HOLLYWOOD, a 
Municipal Corporation, 
Appellee. 

Decision filed January 11, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

A. W. Clutch, for Appellant; 

William H. Hawkins, for Appellee. 

PER CURIAM. 

This cause having heretofore been submitted to 
the court upon the transcript of the record of the 
Decree herein, and briefs and argument of counsel for 
the respective parties, and the record having been seen 
and inspected, and the court being now advised of 
its judgment to be given in the premises, it seems 
to the Court that there is no error in the said De- 
cree; it is, therefore, considered, ordered and adjudged 
by the Court that the said Decree of the Circuit Court 
be, and the same is hereby affirmed. 

See opinion in the case of City of Venice, Appel- 
lant, vs. State of Florida, appellee, filed October 23, 
1928. 

TERRELL, C.J. and STRUM, BROWN, and BU- 
FORD, JJ., concur. 

WHITFIELD and ELLIS, JJ., dissent. 


SEABOARD AIR LINE RAILWAY COMPANY, 
a Corporation, 
Plaintiff in Error, 
v. MARION COUNTY. 
C. D. SCHENCK, 
Defendant in Error. 
BUFORD, J. 

This case comes to this Court on writ of error to 
the Circuit Court of Marion County in a case wherein 
the defendant in error sued the plaintiff in error for 
damage alleged to have occurred to a shipment of 
household goods while in transit by the defendant as 
a common carrier. 

There was enough evidence to warrant the jury in 
returning a verdict in favor of the plaintiff. 

The damage recoverable by the plaintiff, however, 
was limited in this case by the contract in the form 
of a bill of lading. That contract fixed the weight of 
the goods at Two Thousand (2000) pounds and the 
value thereof at ten cents per pound. The j udgment 
was for Two Hundred and Fifty-five ($255.00) Doi- 
lars. The plaintiff and defendant were each bound 
by the contract of shipment in this case. A. C. L. R. Co. 
vs. Dexter & Conner, 50 Fla. 180, 39 Sou. 634; Noone 
vs. Sou. Express Co. 79 Fla. 25, 83 Sou. 607. In the 
latter cited case Judge Horne, the writer of the opinion 
therein, says: 


7 


“Common honesty, good faith, and fair dealing, 
it seems to the writer, would limit the plaintiff 
in his recovery to the value as declared by him 
though made at a time when it was to his advan- 
tage to make it small, and now greatly to his dis- 
advantage when suing for the recovery of dam- 
ages for the loss of his property by one having ex- 
clusive control of it; and in the opinion of the 
writer the judgment of the circuit court should 
be affirmed.” 

The recoverable value of the goods as limited by 
the contract between the parties in this case was Two 
Hundred ($200.00) Dollars. 

If within thirty days after the filing of the mandate 
in the trial court, the plaintiff will enter remittitur 
of Fifty-five ($55.00) Dollars of the amount, the judg- 
ment will stand affirmed for Two Hundred ($200.00) 
Dollars. Otherwise, the judgment is reversed for a 
new trial. 

It is so ordered. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ.., 
concur in the opinion and judgment. 

Opinion filed January 11, 1929. 

A writ of error to the Circuit Court for Marion 
County, W. S. Bullock, Judge. 

L. W. Duval, for Plaintiff in Error; 

Anderson & Anderson, for Defendant in Error. 


E. A. MARSALL and KATE 
MARSHALL, his wife, 


Appellants, 
V. HARDEE COUNTY. 
WILLIAM CLIETT, Trustee, 
Appellee. 


BUFORD, J. 
This was a suit in the lower court to rescind a 


contract for the purchase of certain real estate and to — 


require the defendants in this court below to return 
to the complainant a certain sum of money paid on the 
contract. It is needless to consider any part of the 
record except that part which is involved in the de- 
murrer to the bill of complaint. 

The following allegations appear in the bill: 

“That the said defendant proposed to your 
orator to sell and convey to orator the aforesaid 
described lands upon certain terms and condi- 
tions, to-wit: that orator was to pay to said de- 


fendant the sum of Ten Thousand Five Hundred . 


Sixty dollars in cash, the principal sum in its 
entirety being fifty-two thousand eight hundred 
dollars. That the balance of the purchase price, 
after deducting the said Ten Thousand Five Hun- 
dred Sixty dollars to be paid in cash from the fifty- 
two thousand eight hundred dollars to be paid, 
was to be divided into four equal annual payments 


| 
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of ten thousand five hundred and sixty dollars 
each, payable respectively on or before one, two, 
three and four years after the date thereof, with 
interest at the rate of seven per cent per annum. 
That, upon the full and complete payment of the 
said sums of money, according to the said under- 
standing, the said defendants would convey to 
your orator all and singular the said lands. 

That it was further understood and agreed 
between orator and the said defendants that the 
said defendants would furnish to your orator an 
abstract of the record of the title to said lands, 
and that it was understood and agreed that the 
said abstract should disclose, and a prerequisite to 
the closing of said contract, a free, clear and un- 
incumbered title to be vested in the said defend- 
ants, or one of them. That, in the event the said ab- 
stract of title to the said lands did not disclose 
such title, that the said defendants would perfect 
the same, if desired upon the part of your orator, 
and that it was further understood and agreed, 
however, that if, upon the examination of such 
abstracts of title, your orator did not care to ac- 
cept the title if, and because, the same was un- 
merchantable, that your orator should have the 
privilege to declare the said agreement term- 
inated. 

That in accordance with said understanding 
a contract was entered into on the 15th day of 
January, A. D. 1926, embodying and setting forth 
the terms and conditions aforesaid, and upon 
which the said sale was made; which said contract 
was duly executed and recorded in Hardee County, 
Florida, in Deed Book 22, at pages 209 and 210, 
a certified copy thereof being hereto attached and 
made a part of this Bill of Complaint, and marked 
Exhibit A.” 

It is then alleged that the complainants after ex- 
ecution and delivery of the contract paid to the defend- 
ant Ten Thousand, Five Hundred and Sixty Dollars 
($10,560.00) in cash, as part of the purchase price, 
subject to the terms and conditions of the agreement 
above referred to. 

The Bill then avers: 

“That thereafter, the defendants caused to be 
prepared and delivered to your orator an abstract 
of the title to the said lands for his examination, 
and that, in accordance with the terms of the said 
contract your orator did examine the abstract of 
title to the said lands described in the contract 
and in this Bill of Complaint; and your orator 
charges that the said title to all and every portion 
of the said lands and premises was, and is un- 
merchantable, and upon the said title there are 
many clouds, suspicions and defects which render 
the said title unmerchantable and wholly unsale- 


able and unacceptable; and that orator was un- 
able to sell or dispose of the said premises, or 
to have the said title accepted and that orator 
advised and informed the defendants that the said 
title was, and is, unmerchantable, and that he 
did not care to accept the same for the reason 
that the said lands were, and are, unmerchantable, 
and the said defendants cannot comply with their 
said contract; nor were they, nor have they ever 
been able to deliver to your orator a free, clear 
and unincumbered title to the said lands and a title 
thereto which is merchantable; and that they, and 
each of them have so been advised and informed 
by your orator; and that he has requested the 
said defendants to return to him the consideration 
which they have received, to-wit: the sum of ten 
thousand five hundred sixty dollars in cash; and 
to account to him therefor, and has offered to can- 
cel, discharge and surrender the aforesaid con- 
tract and to cause the same to be discharged 
from the record of the title thereto, and to do all 
and everything upon his part necessary to re- 
lease and discharge the said agreement, and to 
rescind the same’”’. 

A demurrer was filed to the Bill of Complaint, 
the first and second grounds of which were in the 
following language: 

“1. That the complainant has not, in and by 
his said Bill made or stated such a case as does or 
ought to entitle him to any such relief as is there- 
by sought and prayed for from or against these 
defendants; 


_ 2. That the Bill does not allege any facts 
showing said title to be unmerchantable, and that 
it in no manner apprises the defendant of the na- 
ture of the supposed defects in defendants title ;” 


The demurrer was over-ruled. Decree pro con- 
fesso was entered and, after testimony was taken, 
a final decree was had. Appeal was taken from the 
order over-ruling the demurrer and from the finai 
decree. It will then be seen from the quoted allega- 
tions of the Bill of Complaint that such allegations - 
with reference to the failure of the defendant to furn- 
ish an abstract as required by the contract showing 
a “free, clear and unincumbered title to be vested in 
the defendants, or one of them” only set forth the 
legal conclusions of the pleader. The Bill of Complaint 
did not in any manner attempt to allege the nature, 
kind, character or extent of defects in the title as 
disclosed by the abstract. The Bill of Complaint did 
not point out in any particular wherein the title involv- 
ed was shown by the abstract to be unmerchantable or 
defective. Conclusions of law are not statements to 


warrant relief in equity; the detailed facts must be 
pleaded. Deans vs. Wilcoxan, 25 Fla. 980, 7 Sou. 163; 
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West vs. Reynolds, 35 Fla. 317, 17 Sou. 740; McClinton 
vs. Chapin, 54 Fla. 510, 45 Sou. 35. 

The demurrer to the Bill of Complaint should have 
been sustained. The final decree should be reversed 
and the cause remanded for further proceedings not 
inconsistent with this opinion. ‘ 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and BROWN, J., concur in the 
opinion and judgment. 

ELLIS, J., dissents. 

Opinion filed January 11, 1929. 

An appeal from .the Circuit Court for Hardee 
County, W. J. Barker, Judge. 

Kelly & Casler, for Appellants; W. W. Whitehurst, 
for Appellee. 


ATLANTIC & GULF FERTILIZER 
COMPANY, a Florida Corporation, 
Plaintiffs in Error, 
Vv. LAKE COUNTY. 
NATHAN MAYO and W. J. LYLES, 
co-partners doing business 
under the firm name and style 
of MAYO-LYLES STORE, 
Defendants in Error. 
BUFORD, J. 

The declaration in this case was as follows: 

“Nathan Mayo and W. J. Lyles, co-partners doing 
business as Mayo-Lyles Store, by their attorney W. E. 
Smith, sue the Atlantic & Gulf Fertilizer Company, 
a corporation organized and existing under the laws 
of the State of Florida, the defendant; 

For that, WHEREAS, on and prior to the 3rd day 
of September 1926, and ever since that date, the de- 
fendant has been engaged in the business of manu- 
facturing and selling commercial fertilizer in the State 
of Florida, and that on, towit: the 3rd day of Sep- 
tember, 1926, in the County of Lake, State of Florida, 
the plaintiffs purchased 8100 pounds of commercia! 
fertilizer from the defendant for their own use, at 
the price of $190.60, which amount of $190.60 the 
plaintiffs then and there paid to the defendant; that 
the fertilizer purchased by the plaintiffs from the 
defendant consisted of two lots or brands, that is to 
say, the plaintiffs purchased from the defendant 4000 
pounds of commercial fertilizer called “A & G Brand, 
No. 30 Fla. Old Timer’, and 4100 pounds of brand 
called «“‘Special Mixture”. 

That it was the duty of the defendant, upon selling 
or offering said commercial fertilizer or fertilizer 
material for sale, to have securely attached a tag on 
which should be plainly and legibly printed the name 
or brand of the commercial fertilizer or fertilizer ma- 
terial; the name and address of the manufacturer or 
jobber ; the net contents of the package in pounds; the 


chemical analysis stating the minimum percentage of 
available ammonia, and materials from which derived; 
insoluble ammonia, available phosphoric acid, and 
materials from which derived; insoluble phosphor- 
ic acid, water soluble potash and _ materials 
from which derived, and total available plant 
food; the maximum percentage of chlorine and mois- 
ture; and a statement of all the materials from which 
the commercial fertilizer or fertilizer material is made. 

That on, to-wit-: the 13th day of September, 1926, 
the defendant delivered to the plaintiffs the two lots 
of fertilizer materials as aforesaid in Lake County, 
Florida, and to each package of the brand aforesaid 
called “A & G Brand, No. 30 Fla. Old Timer”, was 
attached a tag upon which the following representa- 
tions, statements, guaranty and analysis was given and 
made: 


Guaranteed 
Per Cent 

Available Ammonia (NH3) 3.65 
Insoluble Ammonia (NH3) 0.10 
(Total Ammonia (NH3) 3.75 
Available Phosphoric Acid (P205) 10.00 
Insoluble Phosphoric Acid (P205) 2.50 
Potash (K20) 6.25 
Total Available Plant Food 19.90 
Moisture 10.00 
Chlorine 


xxx 

And to each package of the brand called “‘Spec- 
ial Mixture” was attached a tag upon which the 
following representations, statements, guaranty 
and analysis was given-and made; 


Guaranteed 
Per Cent 
Available Ammonia (NH3) 3.45 
Insoluble Ammonia (NH3) 0.20 
(Total Ammonia (NH3) 3.65 
Available Phosphoric Acid (P205) 9.74 
Insoluble Phosphoric Acid (P205) 4.00 
Potash (K20) 7.30 
Total Available Plant Food 20.49 
Moisture 10.00 
Chlorine 


That the plaintiffs are now and were at the time of 
the purchase of said fertilizer, citizens of the State 
of Florida; that immediately after the receipt of the 
two brands of fertilizer aforesaid from the defendant, 
to-wit: on the 13th day of September, 1926, an auth- 
orized inspector of fertilizer of the State of Florida 
drew a sample thereof from the lot or brand of said 
fertilizer called “A&G Brand No. 30 Fla. “Old Timer’, 
as provided by law, and the rules and regulations 
made by the commissioner of agriculture, which 
sample was, by him, submitted to the commissioner of 
agriculture for analysis; and that on, to-wit, the 13th 
day of September A. D. 1926, an authorized inspector | 
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of fertilizer of the State of Florida drew a sample 
thereof from the brand called ‘Special Mixture”, as 
provided by law, and the rules and regulations made by 
the Commissioner of agriculture, which sample was 
by him submitted to the commisioner of agriculture 
for analysis. 


And the commissioner of agriculture did thereupon — 


require the State Chemist to analyze the said sample 
packages as drawn from both lots or brands of said 
fertilizer, and the State Chemist did analyze the same 
and certified his analysis thereof according to law, 
a copy of the certificate of analysis made by the State 
Chemist of both lots or brands of said fertilizer is 
hereto attached, marked Exhibit “A” and “B” and 
made a part of this declaration, and the plaintiffs 
discovered from such analysis and aver it to be true, 
that each of said lots of fertilizer was, at the time of 
delivery, deficient, and adulterated more than two- 
tenths of one per cent. in one or more of the con- 
stituent elements of available plant food, shown by 
the tag attached to said fertilizer: as set forth in said 
certificates hereto attached as Exhibits “A” and “B”, 
and that they were thereby defrauded. 

Wherefore, these defendants aver, that they have 
been defrauded, by reason of the said deficiencies of 
said constituent elements of available plant food as 
aforesaid, and that defendant is indebted to them in 
double the amount paid to it by the plaintiffs on ac- 
count of said two lots of fertilizer, to-wit, in the sum 

of Three Hundred Eighty-one and 20/100 Dollars 
* ($381.20) with interest at the rate of 8% per annum 
from the ist day of October, 1926. 

Wherefore, plaintiffs sue the defendant, and claim 
damages in the sum of $1,000.00” 

The declaration was demurred to on three grounds, 
as follows: 

“1. No facts that are alleged in and by said 
declaration which show or tend to show that the 
plaintiffs were defrauded by the defendant. 

2. The bare allegation that the plaintiffs were 
defrauded is a conclusion. 

8. It is not alleged that the defendant knew 
of any deficiency in any one or more of the con- 
stituent elements of available plant food in the 
fertilizer described in the declaration.” 


The demurrer came on for hearing and was over- ~ 


ruled. Thereupon, three pleas were filed, as follows: 
“1. That the fertilizer furnished to the plain- 
tiffs was of greater value and greater efficiency 
than fertilizer of the proportionate constituent el- 
ements in accordance with the guaranty upon the 

tag attached to the said fertilizer. 
2. Defendant denies and says that it is not 


true that plaintiffs have been defrauded: and that. 


- they have suffered any damage. 
3. Defendant denies and says that it is not 


true that the sample submitted to the State Chem- 

ist were fair samples, drawn as provided by law.” 

The pleas were demurred to generally and on the 
following grounds: 
As to Ist plea: 

“1. Because the same presents an immaterial 
issue. 

2. Because said plea does not traverse any 
matter alleged in plaintiff’s declaration. 

As to the 2nd plea: 

1. Said plea is indefinite. 

2. Said plea presents merely the conclusion of 
the pleader. 

3. Said plea does not traverse any material 
allegations of fact upon which the charge of fraud 
is based. 

As to the 3rd plea: 

1. Said plea is indefinite in that it does not 
appear whether it is intended to deny that fair 
samples were submitted, or in what particular 
said samples were not drawn acording to law.” 

Motion to strike pleas was filed, as follows: 


“As to the first plea: 
1. Because the same presents an immaterial 
issue. 


2. Because said plea does not traverse any 

matter alleged in plaintiff’s declaration. 
As to Second Plea: 

1. Said plea is indefinite. 

2. Said plea presents merely the conclusion 
of the pleader. 

3. Said plea does not traverse any material 
allegation of fact upon which the charge of fraud 
is based. 

As to the Third Plea: 

1. Said plea is indefinite in that it does not 
appear whether it is intended to deny that fair 
samples were submitted, or in what particular 
said samples were not drawn according to law.” 

On hearing, the demurrer to the pleas was sus- 
tained and the defendants allowed ten days in which 


to amend their pleas. 


The defendants declined to plead further. Judg- 
ment was had in due course and writ of error sued 
out. 


It is well settled in this jurisdiction that parties 


‘to a contract may provide by the contract for liqui- 


dated damages in case of a breach of the contract 
and the courts will give effect to such provisions 
when under the circumstances the provision is rea- 
sonable and it is not apparent that it was the intention 
of the parties to provide for penalty. Greenblatt & 
Co. vs. McCall, 67 Fla. 165, 64 Sou. Menhaden Co. vs. 
How, 71 Fla. 128, 70 Sou. 1000. In Fletcher et al vs. 
Virginia-Carolina Chemical Co., 82 Fla. 50, 89 Sou. 
401, this Court in referring to sections 2405 and 
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2406, Rev. General Statutes of Fla., which was amend- 
ed by chapter 10128, Acts of 1925, say: 

“The question of the constitutional validity 
of the statutes: authorizing the reception in evi- 
dence of the certificates of analyses of the 
State Chemist has been previously considered by 
this Court and a conclusion reached contrary to 
that now urged by counsel. Adams v. American 
Agricultural Chemical Co. 78 Fla. 362, 82 Sou. 
Rep. 850. The question was thoroughly examined 
in the opinion filed in that case and if it may be 
regarded as presented here there is no occasion 
for a further consideration of it. We are not dis- 
posed to modify the views expressed in that opin- 
ion. It may be remarked, however, that in the 
opinion in that case it is stated “that the stat- 
utes now under consideration were primarily de- 
signed to compensate the defrauded purchaser 
for the injury suffered ;” that the Legislature had 
in mind the protection of the user of fertilizer 
and that because of the impracticability of de- 
termining with certainty the amount of damages 
sustained in such cases the statutes fix an amount 
as liquidated damages which may be awarded to 
the purchaser who has sustained injury because 
of the fraud of the manufacturer or vender of the 


fertilizer from whom the purchaser acquired it, 


and it is strongly intimated in the opinion that 
the statutes should not be regarded as penal in 
their nature.” 
In the case of Goulding Fertilizer Co. vs. Johnson, 
65 Fla. 195, 61 Sou. 441, the Court say: 

“Where an answer to a bill for the foreclosure 
of a mortgage given to secure the purchase price 
of commercial fertilizer, alleges that the defendant 
had a sample of said fertilizer taken and chem- 
ically analyzed by the State Chemist in compli- 
ance with the provisions of Section 1271 of the 
General Statutes of 1906, and that upon such an- 
alysis by the State Chemist he discovered that he 
had been defrauded by reason of the fact that 
said analysis by the State Chemist showed that 
said fertilizer was deficient in the quantity of 
several material constituent elements, that it was 
represented to contain in the labels attached there- 
to by the complainant, and that said fertilizer 
was worthless, HELD, that under Section 1272 
General Statutes of 1906, that provides for the 
recovery by the purchaser under such circum- 
stances of double the amount demanded by the 
vender for such fertilizer, where the defendant 
offers in his answer to set off such statutory 
penalty against the complainant’s demands, that 
it furnishes a legal defense to such bill, and when 
sustained by the proofs should defeat a recovery 
by the complainant.” 


It will be observed that the declaration in this 
case sets up fully that state of facts which the court 
in the case of Goulding Fertilizer Co. vs. Johnson 


-held to be sufficient when set up in an answer to 


constitute a valid defense in a suit brought to en- 
force the payment for fertilizer purchased. 

It will also be observed that the pleas tendered 
in this case do not traverse any of the material al- 
legations contained in the declaration. Sec. 2406, Rev. 
Gen. Statutes of Fla., as amended by chapter 10128 
was in force and effect in this State at the time 


‘of the alleged sale and delivery of the fertilizer and 


at the time of the institution and prosecution of the 
suit in this case and, therefore, the provisions of the 
statutes so in force must be construed as constituting 
a part of the contract, and a material part of the con- 
tract, between the parties, it being unlawful for the 
vendor of fertilizer to offer for sale or sell any fer- 
tilizer in this State except in compliance with the 
statutes pertaining thereto. 

The statute makes the statement of analysis as 
shown on the package of fertilizer a part of the con- 
tract between the parties and the manufacturer guar- 
antees that statement to be true. The statute con- 
stitutes certain false statements in this regard a fraud 
upon the purchaser and provides for liquidated dam- 
ages flowing to the purchaser from the manufacturer 
when the purchaser shall have been so defrauded. 
The statute does not contemplate any other test of 
the value or efficiency of the fertilizer, except that 
which may be made by chemical analysis and it is 
immaterial whether the fertilizer sold was actually of 
greater or less intrinsic value than it would have been 
had it contained the ingredients in quality and quan- 
tity as set forth in the statement of the chemical 
analysis attached thereto. To adopt any other rule 
would be to nullify the force and effect of the stat- 
ute and the purchasers of fertilizers ‘having attached 
thereto the statement of the chemical analysis of such 
fertilizer would be without practical recourse against 
the manufacturer, however false such statement might 
be found to be. 

We think the statute when construed as a part 
of the contract providing for liquidated damages is 
not unreasonable in its terms. It is a matter of com- 
mon knowledge that the cost of fertilizer constitutes 
only a fraction’ while a considerable fraction of the 
expense of producing a crop and also that whether that 
crop results in a profit or loss may depend largely 
upon the ingredients of fertilizer used in its produc- 
tion and, yet, there is no method known among men 
whereby it may be determined with certainty what the 
result of a crop would have been had the ingredients 
of fertilizer been different from that which was ac- 
tually used. 

The declaration sets forth sufficiently a legal cause: 
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of action, The pleas constituted no valid defense to 
the declaration. 

The judgment should be affirmed and it is so or- 
dered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and BROWN, J., concur in the 
opinion and judgment. 

ELLIS, J., dissents. 

Opinion filed January 11, 1929. 

A writ of error to the Circuit Court for Lake 
County, J. C. Koonce, Judge. 

Crawford & May for Plaintiff in Error; W. E. 
Smith, for Defendant in Error. 


PAUL TIMMONS, 
Plaintiff in Error, 
Vv. MARION COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BROWN, J. 

Plaintiff in error was tried and convicted in the 
Circuit Court of Marion County upon an indictment 
wherein it was charged that on a certain date and in 
said county he ‘did unlawfully have in his possession, 
custody and control certain intoxicating liquors and 
that he had previously been convicted of the same of- 
fense. 

Motion to quash the indictment was filed and de- 
nied. While the record does not show that the de- 
defendant was arraigned or that he pleaded to the in- 
dictment, there is no assignment of error raising this 
point. There is no affirmative showing made by 
plaintiff in error, in the transcript of the record 
which he has brought before us under special Rule 
3, that these things were not done. While it is not 
the purpose of a bill of exceptions to supply omis- 
sions of matter’s which should be shown by the rec- 
ord proper, the judge’s general charge as contained 
in the bill of exceptions shows that the defendant had 
pleaded not guilty. And the recital in the record 
proper that the jury were sworn to try the case 
“upon the issues joined” indicates the same thing. 
The record shows that the defendant was present dur- 
ing the proceedings and when the verdict was re- 
turned and judgment and sentence imposed. 

The directions to the clerk did not request the in- 
sertion in the transcript of the arraignment or plea, 
though the other proceedings and papers embraced in 
the transcript are specifically mentioned. The cer- 
tificate of the clerk is that the transcript, which was 
evidently prepared under special Rule 3, contains a 
correct transcript of the record of the judgment in the 
case, “and a true and correct recital and copy of all 
such papers and proceedings in said cause as appears 
upon the records and files of my office that have been 


directed to be included in said transcript by the writ- 
cen demands “of the said parties.” So the arraign- 
ment and plea may have been shown by the record 
in the court below, and plaintiff in error overlooked 
directing the inclusion of same in the record. If such 
was the case, would this court be warranted in re- 
versing the judgment on account of the negligent 
omissions of the plaintiff in error? This shows the 
wisdom of the rule heretofore announced by this court 
that the plaintiff in error and his attorney are charged 
with the duty of bringing to the appellate court a 
correct and truthful transcript of the record in the 
trial court, and making it thereby to appear that the 
error, for the commission of which he asks that the 
verdict and judgment of the trial court be reversed, 
was committed by such court. Lovett v. State, 29 
Fla., 384 text, 403. 11 So., 176 text, 180; O’Steen 
v. State, 92 Fla., 1062, 111 So., 725. 

The contention that the evidence in the record does 
not expressly show that the offense was committed 
in Marion County, is correct, but it does show the 
defendant was found in possession of the liquor ‘“‘on the 
road between Sharpe’s Ferry and Ocala about one 
mile west of the bridge.” The rule is that where the 
evidence does not expressly locate the crime as hav- 
ing been committed in the county charged in the in- 
dictment, but there are sufficient references to local- 
ities to identify it, it is sufficient proof of the venue. 
We think this case falls within the operative effect 
of that rule. 

It is insisted that the court below erred in ad- 
mitting in evidence the certified copy of the record 
of the former conviction before County Judge L. E. 
Futch: This document showed the affidavit made 
before the County Judge sufficiently charging the of- 
fense, the warrant and the return of its execution, 
and the judgment entry, which latter gives the style 
of the case, the crime charged, recites the taking 
of the affidavit, and the issuance of the warrant, its 
execution, and the bringing of the defendant into 
court, his arraignment and plea of guilty. Then fol- 
lows: “Whereupon it is considered, ordered and adjudg- 
ed that the defendant, Paul Timmons, pay a fine of 
$300.00 and the cost of court; that in default of pay- 
ment of fine and costs that he be confined in the Coun- 
cy jail six months, in addition to his former sent- 
ence for selling liquor. Given under my hand this 23rd 
day of January, A.D. 1928. L. E. Futch, County Judge.” 

The admission of this alleged judgment roll was 
objected to because it did not appear therefrom that 
the defendant was ever adjudged to be guilty by the 
County Judge. The objection was well founded. 


. The word “convicted” as used in the indictment 
against the defendant, under the statute upon which 
it is founded (Sec. 5486 Rev. Gen. Stats., 7630 of Comp. 
Gen. Laws of 1927), means that the defendant had 
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been formerly adjudged to be guilty by the County 
Judge’s court of Marion County. Conviction includes 
a judgment of the court as well as a plea or verdict of 
guilty. Smith v. State, 75 Fla., 468, 78 So. 530. 

In Johnson v. State, 81 Fla., 783, 89 So., 114, the 
judgment was that “the defendant having been ar- 
raigned and plead guilty to having in his possession 
two gallons of moonshine whiskey at his place of busi- 
ness and two gallons of moonshine whiskey at his res- 
idence; it is considered, ordered and adjudged that 
the defendant, Luke Johnson, be confined in the county 
jail for the term of six months at hard labor.” In 
the opinion of Mr. Justice Whitfield it was said: 
“The judgment and sentence of the county judge’s 
court, predicated upon the plea of guilty, should have 
contained a definite adjudication of the defendant’s 
conviction followed by the sentence which the law im- 
posed.” Citing Harris v. State, 75 Fla. 527, 78 So., 
526; Pensacola Lodge, etc., v. State, 74 Fla., 498, 77 
So., 613, which support the proposition announced. 
In the case last cited, the court held that a judgment 
similar to the one under. discussion was not a suffi- 
cient final judgment to support a writ of error. See 
also Norwood v. State, 80 Fla., 613, 86 So., 506. Ina 
case of this kind, this court, in Gordon v. State, 86 
Fla., 255, 97 So., 428, said that in view of the fact 
that under the statute the second conviction raises 
a misdemeanor to the grade of a felony, “a decent 
regard for the rights and liberty of the accused, how- 
ever humble his station in life, ought to, and does, 
require that nothing less than a judgment of convic- 
tion, plainly setting forth the former offense, and 
adjudging the accused guilty thereof, will suffice as 
a basis for the second prosecution.” 

For the error pointed out, the judgment must be 
reversed. It is not deemed necessary to discuss the 
remaining assignments. 

Reversed. 

TERRELL, C. J. and ELLIS, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 


CALVIN O. BLACK: 
Plaintiff in Error, 
Vv. HERNANDO COUNTY. 
FIRST NATIONAL BANK OF 
BROOKSVILLE, et al., 
Defendant in Error. 
PER CURIAM. 

On January 26th, 1926, plaintiff in error borrowed 
from defendant in error $5,000.00,- evidencing said 
borrow with his promissory note due in six months 
thereafter. To secure this note plaintiff in error plac- 
ed with defendant in error a certain note drawn by 
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B. H. Robinson, attorney in fact, in favor of J. C. 
Emerson for the sum of $23,000, said last named 
note being the property of plaintiff in error. On Aug- 
ust 20, 1926, defendant in error mailed by registered 
letter to plaintiff in error notice that on the first day 
of September 1926, at 12:00 o’clock noon, in its bank- 
ing room at Brooksville, Florida, as authorized by 
Section 4845, Revised General Statutes of Florida, it 
would proceed to sell the collateral note for $23,000.00 
to recover the face of the $5,000.00 note of plaintiff in 
error. The $23,000.00 note was sold as per terms of 
the notice of sale to J. C. Emerson for the sum of 
$5,000.00 and interest. 


On September 21st, 1926, plaintiff in error brought 
this action for conversion of the $23,000.00 note nam- 
ing defendant in error, the First National Bank of 
Brooksville, J. C. Emerson and Charles Monroe Price 
as defendants and laying his damages at $40,000.00. 
Trial was had resulting in a verdict and judgment 
for plaintiff in error in the sum of $50.00. Writ 
of error was taken to that judgment. 

It is contended here that the sale of the note was 
illegal because, (1) The notice of sale was not given as 
required by Section 4845, Revised General Statutes 
of Florida, and (2) The sale to Emerson, a comaker 
of the note at a sum much less than its face value 
under the circumstances shown and prior to maturity 
amounted to a conversion of the note. 


The judgment for the plaintiff in error, plaintiff 
below established the liability of the defendant. No 
writ of error or cross writ of error was taken by 
the defendant. Plaintiff grounds his writ of error on 
the contention that the note on its face is worth $23,- 
000.00 and that in view of this fact the damages 
awarded is without support in the record. As against 
the prima facie showing of the value of the note we 
conclude that the testimony falls far short of proving 
that the value of the $23,000.00 note was only $50.00 
more than the $5,000.00 note it was pledged to secure. 

Reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS 
BROWN and BUFORD, JJ., concur. 

STRUM, J., dissents. 

STRUM, J. (dissenting) While I did not partici- 
pate in the original disposition of this cause by order 
of affirmance, I am now of the opinion that such dis- 
position was a proper one under the pleadings and 
evidence. I therefore dissent from the order of re- 
versal. 

Opinion filed January 16, 1929. 

A writ of error to the Circuit Court for Hernando 
County, W. S. Bullock, Judge. 

Hampton & Greene for Plaintiff in Error; Mabry, 
Reaves & Carlton and Whitehurst & Whitehurst, for 
Defendants in Error. 
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KENNETH C. HAWKINS, 
Plaintiff in Error, 
Vv. Dade County. 
J. H. GARRISON, 
Defendant in Error, 
ELLIS, J. 

The plaintiff in error sued J. H. Garrison in an 
action for breach of contract for the sale of lands. The 
contract, which was made a part of the declaration, 
is as follows: 

“December 26th, 1924. 

“Received of Kenneth C. Hawkins, Two 
Thousand ($2,000.00) Dollars, earnest money de- 
posit on the purchase of property known as: All 
the N. W. 14 of Section 27 and all of the 8. W.14 
of Section 27 (except the 60 acres East of the 
F. E. Coast Ry.) in Township 56, Range 39, 
East, in Dade County, Florida. 

“Price Sixty Seven Thousand Six Hun- 
dred ($67,600.00) Dollars; Terms Two Thousand 
($2000.00) Dollars, the receipt of which is here- 
by acknowledged, and Twenty Thousand Five 
Hundred Thirty-three ($20,533.00) Dollars on or 
before January 13th, 1925, provided a marketable 
Abstract and Warranty Deed showing good title 
is delivered by owner. Balance in one, two and 
three years, with interest at 8% per annum, pay- 
able semi-annually. 

“Commission to be paid Mr. A. Scheuer 
and Kenneth C. Hawkins, $2600.00, to be divided 
equally. 

J. H. Garrison, Owner. 
Ck for $2000.00 received. 

Witness: Albert Scheuer.” 

The declaration alleged that the defendant “fraud- 
ulently and deceitfully pretended to and advised the 
plaintiff that he, the said defendant, was the owner” 
of the land. 

The defendant demurred to the declaration upon 
the grounds that it stated no cause of action; that 
it was vague and uncertain; that it alleged no breach 
by defendant of the instrument declared upon; that 
it alleged no performance or tender of performance 
by the plaintiff of the terms of the agreement; that 
no facts were alleged showing fraud; that no facts 
are alleged showing that the plaintiff relied upon 
the representations made by the defendant nor that 
the plaintiff believed them to be true and that no facts 
are alleged that the representations were false and 
known to be false. 

The demurrer was sustained and judgment against 
plaintiff was entered on demurrer. 

The eighth amended count of the declaration does 
not sound in damages for the breach of a contract, al- 
though it is in form a special count upon an express 
contract in writing, it is rather an amplified common 


law count for the money paid by the plaintiff to 
the use of the defendant. It is in the nature of an 
action of assumpsit upon an implied agreement. As 
the old common law lawyers said, such an action is in 
the nature of an equitable remedy, liberal in form and 
favored by the courts as a remedy. 

The facts alleged in the amended eighth count 
would support a declaration for money paid to the 
use of the defendant, or money had and received by 
him for the use of the plaintiff. Its unnecessary 
verbiage and complexity of phrases does no more than 
to obscure and partially conceal the real purpose of 
the action which rests upon the proposition that as 
the defendant had received money from the plaintiff 
for something which he could not deliver nor has 
any legal right to convey, it is as if he had received 
it for the plaintiff’s use or that it had been paid to 
him by the plaintiff at the defendant’s request. 

The law in such case casts upon the defendant the 
obligation to return the money. 

We think the order sustaining the demurrer was 
erroneous, so the judgment is reversed. 

TERRELL, C.J. and BROWN, J., concur. 


WHITFIELD, P.J. and BUFORD, J., concur in 
the opinion and judgment. 

STRUM, J., absent on account of illness. 

Opinion filed February 13, 1929. 

A writ of error to the Circuit Court for Dade 
County, H. F. Atkinson, Judge. 

Ross Williams, for Plaintiff in Error; Shutts & 
Bowen and John S. Benz, for Defendant in Error. 


VINCENT NUCCIO, Jr., 


Plaintiff in Error, 


W. T. WILLIAMS, et al, 


Defendants in Error. 


STATEMENT 
Mandamus proceedings were instituted in the Cir- 
cuit Court against the inspectors and other election 
officers to require a recount and recanvass of the 
votes cast at a general election for the office of County 
Commissioner, District No. 1, Hillsborough Co., Flor- 

ida. 
The statute provides that election ballots shall have 
“a slender line between each name, and extending 
sufficiently to the left of the names to easily permit 
marking before each name a cross mark (X) ;” that 
the ballots “shall be substantially in the form” as fol- 
lows: “Official ballot, election A. D. 19 _ . Precinct 
No. County (make a 


cross mark (X) before the name of the candidate 
of your choice). 
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For Governor 
Vote for one: 


* William Jones. 


John Smith. 


The elector shall “prepare his ballot by marking 
with pen and ink or pencil, in the appropriate mar- 
gin or place a cross mark (X) before the name of the 
candidate of his choice for each office to be filled, or 
by filling in the name of the candidate of his choice 
in the blank space provided therefor, and marking the 
cross mark (X) in the appropriate margin.” ‘“Dup- 
licate certificates of the result of such election shall 
be drawn up by the inspectors or clerk at each and 
every election district, which shall contain in words 
written, at full length, the name of each person voted 
for for each office, and the number of votes cast for 
each person for such office, and if any question shall be 
submitted to an election, such certificate shall also con- 
tain the number of votes cast for and against such 
question; which certificate shall be signed by the in- 
spectors and clerk, and one of such certificates shall be 
by one of the inspectors delivered, without delay, se- 
curely sealed, to the supervisor of registration, and 
the other to the county judge of the county; and the 
poll lists and oaths of the inspectors and clerks, to- 
gether with all ballot boxes, ballots, ballot stubs, mem- 
oranda and papers of all kinds used by the inspectors 
and clerk in conducting such election shall also be 
transmitted, sealed up by the inspectors, with the cer- 
tificates of the result of the election, to the supervisor 
of registration, to be filed in his office. Sections 264, 
265, 267, 285, 286, Revised General Statutes 1920; 
Sections 320, 321, 331, 341, 342, Compiled General 
Laws 1927. 

The alternative writ alleges that “all of the bal- 
lot boxes have been preserved intact and that ballots 
therein contained have not been tampered with, or 
in any wise changed, mutilated or altered.” See State 
ex rel v. Haskell, 72 Fla. 176, 72 So. 651. 


THE STATE OF FLORIDA, ex rel 
VINCENT NUCCIO JR., 
Plaintiff in Error, 
v. HILLSBOROUGH COUNTY. 
W. T. WILLIAMS et al, 
Defendants in Error. 
PER CURIAM. 
This writ of error was taken to a final order 
sustaining a demurrer and a motion to quash an al- 


ternative writ of mandamus and dismissing the cause 
upon refusal of the relator to amend. 

The alternative writ issued November 24, 1928, 
in substance alleges that at a general election held in 
Hillsborough County, Florida, on November 6, 1928, 
the relator was a candidate for the office of County 
Commissioner from District No. 1 of Hillsborough 
County, and that relator’s name was printed on the 
election ballots as such candidate; that D. M. Duncan 
and J. A. Tuell were both candidates for said office 
and had their names printed on the election ballots; 
that according to law the County Commissioners had 
printed on said ballots one blank line under the names 
of the three candidates for County Commissioners 
District No. 1 of Hillsborough County, and that when 
the election returns were sent in by the various boards 
of Inspectors and Clerks of the said precincts to the 
County Canvassing Board it was found that certain 
voters of Hillsborough County, Florida, had written 
in the said blank line on said ballot and in other places 
upon said ballot the name of ‘Lester’, ‘““Mr. Lester,” 
“J. W. Lester,” “J. W. Lester, Sr.,” and the name 
“Lester” with various and sundry different initials; 
that in many instances the last mentioned names were 
written on the blank line left under and following 
various offices and in many instances no cross mark 
was made before either of said last mentioned names 
or after the last mentioned names, and in many in- 
stances the ballot showed a check (V) mark either 
before or after the name; that it was found that the 
various Boards of Inspectors and Clerks of the pre- 
cincts of Hillsborough County had counted all of such 
votes whether legally written or legally marked or 
not for J. W. Lester as Candidate for County Com- 
missioner from County Commissioners District No. 1 
of Hillsborough County, Florida, and had so returned 
the same; that according to the election returns from 
Said several precincts of the said County as returned 
by the several Boards of Inspectors and Clerks of the 
said precincts as aforesaid and tabulated by the Coun- 
ty Canvassing Board of Elections, neither of said 
candidates for said office, nor the said J. W. Lester, 
received a majority of votes according to said returns 
as tabulated as aforesaid, however, the relator, Vincent 
Nuccio, Jr., and one J. W. Lester were the two high 
men; that the said one J. W. Lester according to said 
returns and tabulation was given 7990 votes and your 
relator was given 6508 votes, D. M. Duncan was given 
2035 votes and J. A. Tuell 1174 votes, thus illegally 
giving a plurality of 1482 votes in favor of one J. W. 
Lester and according to said returns, against the re- 
lator, and that on account of irregularities and inac- 
curacies in the votes and counting of illegal votes for 
the said J. W. Lester, in the counting of votes in said 
election, as will hereinafter appear the said J. W. 
Lester did not, in fact, receive a plurality of votes 
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over your relator as appeared by said returns but that 
your relator did, in fact, receive a plurality of said 
votes cast in said election for the said office when 
the votes illegally counted and returned for J. W. Les- 
ter are thrown out and disregarded. That the In- 
spectors and Clerks appointed to hold said election 
failed and neglected to perform their duty as Inspec- 
tors and Clerks in that: 

a.- In said election for said office they counted 
votes for J. W. Lester where the ballot contained only 
the name Lester without any initial. 

b. In that they counted votes for J. W. Lester 
where the ballot contained the wrong initial. 

c. In that they counted many votes for J. W. 
Lester where the ballot showed no cross mark at the 
left of the name of any person by the name of Lester 
thereon. 

d. in that in counting the votes cast for the said 
office they counted votes for J. W. Lester where the 
ballot showed no such name as J. W. Lester written 
or printed thereon. 

e. In that in counting the votes they counted cer- 
tain votes for J. W. Lester where the name of Lester 
or of some Lester was printed or written under the 
designation of some other office other than candidate 
for County Commissioner of District No. 1 of Hills- 
borough County, Florida. 

In that in counting the votes cast in said elec- 
tion they counted for J. W. Lester a number of votes 
_ where the ballots showed that the name of some per- 
son by the name of Lester was written in improper 
places on said ballot. 

g. In that in counting the votes for J. W. Lester 
they counted many votes for him where the ballot show- 
ed that the name of Lester was written on a large 
number of ballots in the same handwriting and were 
not written thereon by the respective voters casting 
their ballots in said election as required by law; that 
if a correct call, tally, and return is made of votes 
cast in said several precincts hereinbefore mentioned 
for J. W. Lester, and those votes illegally counted in 
each of said precincts hereinbefore mentioned are 
thrown out that the correct return will show that the 
relator, Vincent Nuccio, Jr., was duly and legally 
elected County Commissioner of County Com- 
missioners District No. 1. of Hillsborough Coun- 
ty, Florida, in the said election held as afore- 
said instead of J. W. Lester, as shown by the in- 
correct and illegal count, tally and return of votes 
made as hereinbefore stated; that there are suffi- 
cient votes so illegally counted and returned to change 
the result of said election; that there were many inac- 
curacies and irregularities in returns filed with the 
Supervisor of Registration for said County and the 
County Judge by the various Boards of inspectors 
and Clerks in the precincts hereinbefore enumerated 


according to information received by relator and 
which relator believes to be true and from such in- 
formation he charges the same to be true, and the 


relator specifically charges as truth within his own 


knowledge that on the return made from Election 
Precinct No. 50 at Plant City as filed with the County 
Judge said return showed for J. W. Lester 157 votes 
and on the copy of the return filed with the Supervisor 
of Registration there were no votes shown for J. 
W. Lester; that in Election Precinct No. 67, Seminole 
Heights, there were two tables and two returns made, 
one for each table; that on the return made to B. 
L. Blackburn, Supervisor of Registration, there were 
shown for Vincent Nuccio, Jr., 86 vates and 153 
votes, but on the return filed with the County Judge 
the return showed for Vincent Nuccio, Jr., 86 votes, 
and 53 votes, thus giving in these two precincts an 
advantage of 57 votes as tabulated and returned by 
the Canvassing Board in favor of J. W. Lester, where-: 
as in truth and in fact it has not been determined in 
either of the two precincts what the correct return 
should be for the said J. W. Lester and the relator, 
Vincent Nuccio, Jr., and the relator charges that there 
were other similar inaccuracies and irreconcilable dif- 
ferences in other returns from other precincts herein 
mentioned ; that there were many persons by the name 
of Lester registered and qualified to vote in the said 
election, to-wit: 

In Election Precinct No. 28 within County Com- 
missioner’s District No. 1 there were registered and 
qualified to vote R. E. Lester and Mrs. Daisy E. Lester. 

In Election Precinct No. 62 within County Com- 
missioner’s District No. 1 there was registered and 
qualified to vote in said election J. W. Lester, Jr., Mrs. 
J. W. Lester, Jr., J. W. Lester, Sr., and Mrs. J. W. 
Lester, Sr. 

In Election Precinct No. 8 of Hillsborough iutiie. 
Florida, there was registered and qualified to vote 
G. E. Lester and Mrs. Lester. 

In Election Precinct No. 7 of Hillsborough County, 
Florida, there was registered and qualified to vote 


in said election H. G. Lester, F. Lester, E. H. Lester 
and Mrs. H. G. Lester. 


In Precinct No. 13 of Hillsborough County, Flor- 
ida, there was registered and qualified to vote in 
said election Miss Helen Lester. 


In Election Precinct No. 17 of Hillsborough Coun- 
ty, Florida, there was registered and qualified to vote 
in said election L. J. Lester and Mrs. L. J. Lester. 

In Election Precinct No. 39 of Hillsborough Coun- 
ty, Florida, there was qualified and registered to vote 
in said election J. A. Lester and A. M. Lester. 

And relator charges that he has information which 
he believes to be true and from that information 
charges that in each of the said Election Precincts 
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hereinbefore enumerated in the said election held as 
aforesaid on November 6, 1928, the several Boards 
of Inspectors and Clerks of said precincts hereinbe- 
: fore enumerated counted for J. W. Lester all votes 
wherever located on the ballot and by whatever ini- 
tial entered on said ballot and whether the same were 
designated by a cross mark or not and whether the 
same were cast for J. W. Lester, Sr., or J. W. Lester, 
Jr., or not or any other person by the name of Lester 
and in many instances where the name was not Lester 
and tabulated and returned all of such votes for J. 
W. Lester in the tabulation of returns hereinbefore 
mentioned which tabulation the County Canvassing 
Board by reason of having included on such tabula- 
tion all such illegal votes found upon the tabulation 
of the returns so made that J. W. Lester was elected 
on the face of the returns; whereas in truth and in 


fact if all such illegal votes are ascertained and elim-. 


inated the relator charges that the same will be suf- 
ficient in number to change the apparent result of 
such election and will show that Vincent Nuccio, Jr., 
is the legal and lawful County Commissioner from 
District No. 1 of Hillsborough County, Florida, elect- 
ed in said election as aforesaid. Other allegations 
need not be here stated. The command of the al- 
ternative writ is that the appropriate respondents 
shall proceed to properly, correctly and accurately 
tally and count, and proper, correct and accurate re- 
turn make of all the votes cast in the election for the 
several candidates, and also those whose names were 
written on the ballots as candidates for the office 
of County Commissioner from District No. 1, Hills- 
borough County, so as to show a total number of votes 
cast for Vincent Nuccio, Jr.; 

“a. Total number of votes cast for D. M. Duncan, 
and total number of votes cast for J. A. Tuell in each 
of the said several election precincts. 

b. The total number of votes where the ballots 
had written in the name of “Lester” and designated by 
a cross in the appropriate margin. | 

c. The total number of votes cast for “J. W. Lest- 
er, Sr.,” where the voter’s choice was indicated by a 
cross in the appropriate margin. 

d. The total number of votes cast for “J. W. Lest- 
er, Jr.,” where the voter’s choice was indicated by a 
cross in the appropriate margin. 

e. The total number of votes cast for “W. J. Lest- 
er’, where the voter’s choice was indicated by a cross 
in the appropriate margin. 

f. The total number of votes cast for each and 
every other person by the name of Lester by the re- 
spective initials separately where the voter’s choice 
was indicated by a cross in the appropriate margin. 

You and each of you, are further ORDERED and 
COMMANDED jointly and severally that in recount- 
ing, retallying and recanvassing the returns as afore- 


said you will omit from such recount, retally and re- 
canvass all ballots where the voter’s choice was not 
indicated by a cross as required by law in the ap- 
propriate margin. 

g. You will also eliminate all ballots from such 
recount retally and recanvass where the voter’s choice 
was indicated by a straight mark or a cneck mark 
or any mark other than two intersecting lines in the 
appropriate margin.” 


Where an election is held pursuant to law, and 
it is duly made to appear that the election ballots 
were not correctly and accurately counted, tallied, tab- 
ulated, canvassed, or returned, mandamus is an appro- 
priate remedy; and upon a proper showing the relator 
is entitled to an effective writ. State ex rel Knott 
v. Haskell, 72 Fla. 176, 72 So. 651. 


It is the duty of the inspectors and clerks in elec- 
tion districts to correctly and accurately count, tab- 
ulate and make due return of all the votes and ballots 
cast at an election; and in performing such duty the 
inspectors may in some cases of ambiguity or ap- 
parent uncertainty determine from the face of a ballot 
as cast, the person for whom a vote was intended by 
the voter, see State ex rel v. Deane, 23 Fla. 121, 1 So. 
698, 11 Am. Rep. 343; but where there is no uncer- 
tainty or ambiguity in the name voted for or in the 
method used on the ballot to indicate the name voted 
for, the inspectors should count and return the vote 
and ballot as case whatever may be the name or the 
mark used, the legality of the vote being for judicial 
determination if duly presented in appropriate pro- 
ceedings. See State ex rel v. Anderson, 26 Fla. 240, 
8 So. 1. “Where the statutes require a vote to be 
cast in a certain way, as by placing an X mark to 
the left of or before the name of the person intended 
to be voted for, the statute should be substantially 
complied with or the vote should not be counted among 
the votes that are properly cast. What is a substan- 
tial compliance with the requirements of the statute 
is ultimately a judicial question. Where a ballot con- 
tains an X mark after a name on the ballot when the 
statute requires the X mark to be placed before the 
name, or when there is a mark that has no semblance 
of an X mark before a name on a ballot such irregular 
votes should be separately counted, tabulated and re- 
turned, and the ballots should be duly preserved sub- 
ject to judicjal procedure in which the courts may de- 
termine whether the vote so irregularly cast should be 
counted with those that were properly and regularly 
cast. See Darby v. State, 73 Fla. 922, 75 So. 411. 


Where the statute requires an X mark to be placed be- 
fore a name that is written on the ballot by a voter, 
the writing of the name on the ballot without also 
placing an X mark before the name so written on. 
the ballot, does not constitute a. vote for the person’ 
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whose name is so written on the ballot. The X mark 
properly placed is the essential act of voting. 

Prima facie at least, J. W. Lester, Sr., and J. W. 
Lester, Jr., are different persons and J. W. Lester may 
be either J. W. Lester, Sr., or J. W. Lester, Jr. 
Votes cast for W. J. Lester or for L. T. Lester or for 
Lester without inintials or with other initials cannot 
be counted by election inspectors for J. W. Lester, Jr., 
or for J. W. Lester, Sr., or for J. W. Lester. 

Where votes: are cast for J. W. Lester, Sr., for 
J. W. Lester, Jr., and for J. W. Lester, the inspectors 
should count, tabulate and return the votes and bal- 
lots as cast for such names separately, and likewise 
as to votes cast for any Lester with different initials 
or with no initials. The legal effect of such votes 
is for judicial determination. 

The commands of the alternative writ a. to f. in- 
clusive accord with applicable principles of law. The 
alternative writ also commands the election officers 
to “omit from such recount, retally and recanvass all 
ballots where the voter’s choice was not indicated by 
a cross as required by law in the appropriate margin” 
and to “also eliminate all ballots from such recount, 
retally and recanvass where the voter’s choice was in- 
dicated by a straight mark or a check mark or any 
mark other than two intersecting lines in the appro- 
priate margin”. These latter commands require the 
election officers to omit from the recount the names 
of candidates on the ballots not voted for as indicated 
by a cross as required by law and also to omit votes 
from the recount where the voter’s choice was in- 
dicated by a straight mark or a check mark or any 
mark other than two intersecting lines in the appro- 
_ priate margin; but such commands do not relieve the 
election officers of their duty to make due return of 
all ballots and of all apparent expressions of choice 
as to candidates that appear on the ballots. 

Where there is no semblance of an attempt on the 
part of a voter in a general election of officers to 
express a choice by making a mark before or at the 
left of a name appearing on a ballot, there would be no 
occasion for counting or for making a special return 


that there was on the ballot no mark expressing the: 


voter’s choice. And where the mark made by the voter 
in the proper place on a ballot is not a perfect cross 
mark, but may fairly be considered as having been 
intended as -a cross (x) mark as required by the 
statute, the election officers may in proper cases de- 
termine whether the mark properly placed by the 
voter was intended by the voter to be a cross (x) 
mark. But where an attempt has been made by a 
voter to indicate a choice by making a mark before 
a candidate’s name that is wholly different from that 
required by the statute, or where a mark is put on a 
ballot by a voter that apparently has reference to the 
name of a candidate, but the mark is quite unlike 


the cross mark required by the statute or the mark is 
put at a place on the ballot not contemplated by the 
statute, the election officers have no discretion to 
count such a vote for any candidate or person, but 
should make a special return of such votes and bal- 
lots, indicating clearly the irregularities in each and 
all of the votes or ballots. When so returned the 
votes and ballots are subject to appropriate judicial 
procedure to determine the legal effect of such ir- 
regular votes or ballots. 

The final order dismissing the alternative writ 
of mandamus is reversed and the cause is remanded 
for appropriate proceedings. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

STRUM, absent on account of illness. 


WILLIAM A. HICKS, 
Plaintiff in Error, 
Vv. BROWARD COUNTY. 
STATE OF FLORIDA, ; 
Defendant in Error. 

ELLIS, J. 

William A. Hicks in July, 1297, at a special term 
of the circuit court for Broward County, was indicted 
for the murder of Robert R. Barber in August, 1925. 
The indictment contained four counts. The first 
charged that he killed Barber by stabbing and cut- 
ting him with a knife in the stomach and body; the 
second by shooting him with a pistol; the third by 
throwing him into a canal and drowning him and the 
fourth by all the means as alleged in the three pre- 
ceding counts. 

The indictment was attacked by five pleas in 
abatement to which demurrers were interposed. Pend- 
ing the decision upon the demurrer, counsel for de- 
fendant moved the court for leave to file three ad- 
ditional pleas in abatement. The demurrer was sus- 
tained and leave to file the additional pleas in abate- 
ment denied. After a motion entitled a motion for 
a bill of particulars was denied the defendant pleaded 
not guilty. 

Subsequently to these proceedings the judge of the 
twenty-second judicial circuit, upon affidavit made 
by the defendant that the judge was disqualified to 
try the case, recused himself and the cause was tried 
by a judge from another circuit appointed by the 
Governor to hold the special term of court in Brow- 
ard County which had been called: The trial resulted 
in a verdict of guilty of murder in the first degree 


with recommendation to the mercy of the court and 


judgment on the verdict was entered, to which a writ 
of error was taken. 


Two fatal errors appear at the beginning of the 
trial of this case which render it unnecessary for this 


ath 
/ 
4 
| 
| 
| 
| 
| 
; 
‘ 
ay 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 19 


Court to consider all the asignments of error. They 
consist in sustaining the demurrer to the pleas in 
abatement and in the order denying the motion for 
leave to file additional pleas in abatement. The ques- 
tions are sufficiently presented by several assign- 
ments of error of which there are ninety-seven in all. 

The third plea avered that C. N. Justice was one 
of the grand jury which, at the special term of the 
Circuit Court for Broward County held in July, 1927, 
returned the indictment for murder against the de- 
fendant; that although Justice sat as a member of the 
grand jury and participated in its deliberations he was 
not selected in the manner required by law; his name 
was not among those contained in the list which the 
County Commissioners selected as the statute directs; 
that the list selected by the County Commissioners was 
not signed by the Chairman of the Board nor was it 
delivered to the Clerk; that upon convening the special 
term of the court at which the defendant was indicted, 
the judge did not draw from the box purporting to 
contain the names of persons to serve as grand jurors 
the name of C. N. Justice; that his name was not in- 
cluded in the venire facias issued and delivered to the 
sheriff, which writ contained the names of persons 
drawn by the court from the jury box to serve as 
jurors; that nevertheless C. N. Justice with sixteen 
others constituted the grand jury which returned the 
indictment against the defendant; that the name of 
the said Justice had never been placed in the jury box, 
nor had he been selected by the County Commissioners 
to serve as a juror from among the citizens of the 
county, nor had his name been placed in the jury 
box by order of the court. 

The three additional pleas in abatement, which the 
defendant asked leave to file but which was denied 
to him, set forth more clearly the facts averred in 
the third plea in abatement and in, addition thereto 
averred that the jury list selected by the County Com- 
missioners did contain the name of G. C. Justice but 
that he was not the same person as C. N. Justice; that 
the sheriff amended the list of persons whose names 
were included in the venire facias and struck “out the 
initial of G. C. before the name Justice and wrote over 
the same the initial C. N. Justice, whose name was 
included in his return to this Court, and which per- 
son, C. N. Justice, was impanelled as one of said ju- 
rors, but that the said C. N. Justice so impanelled 
and so participating in the return of said indictment 
was a juror selected by the Sheriff of Broward Coun- 
_ty, Florida, and a different and distinct person from 
G. E. Justice, whose name is included in the pur- 
ported list of jurors contained in the jury box.” 

It was also averred in those pleas in substance 
that the Judge drew the names of thirty-six persons 
from a box but the names were not selected as re- 
quired by Section 2772 Revised General Statutes; that 


the names so drawn were included in a venire facias 
and delivered to the sheriff; that the writ was re- 
turnable instanter. The names were set forth in the 
plea and included the name of G. C. Justice, but that 
the sheriff for unlawful purposes summoned only 
twenty-one persons one of whom was C. N. Justice; 
that four of the twenty-one were excused by the court 
and the grand jury was composed of the seventeen 
remaining; that the court did not comply with the 
requirements of the Act of 1827 by placing the names 
of the persons summoned in a box and drawing there- 
from the names of eighteen to serve as a grand jury. 

It was also averred that the jury thus selected 
began their deliberations on July 7th and completed 
their work on the 11th, made their final report and 
were discharged; that the sheriff on his own motion 
and on the suggestion of private counsel “employed 
against the defendant” recalled and reassembled the 
jury; that the persons which had composed it were 
not sworn again, or charged or impaneled by the court, 
but they reassembled, deliberated upon the charges 
against the defendant “and in the presence and un- 
der the direction of Council of Thomas G. Farmer, Jr. 
who was not the State’s Attorney, and not sworn as 
an assistant to the State’s Attorney, did thereafter, 
on the 12th day of July, 1927, return the indictment 
herein.” 

Neither the pleas filed or those proffered are 
models of brevity or certainty. They do not meas- 
ure up strictly to the requirements of clearness in 
such pleas, but we think that such averments of fact 
were sufficiently well made to challenge the legality 
of the indictment. If the facts averred were true, 
no grand jury had been selected and impaneled in ac- 
cordance with the requirements of law. The investi- 
gating body in and for the county which had func- 
tioned as a grand jury had been discharged by the 
court after its final presentment had been made. It 
was reassembled without authority of law, proceeded 
to inquire into the charges against the defendant with- 
out legal right and violated the law regulating the 
conduct of grand jury deliberations by permitting the 
presence of privately retained counsel in its room 
and acting under his direction and advice. 

An indictment by such a body under such circum- 
stances is a nullity. The pleas were sworn to by the 
defendant and were tendered before the plea of not 
guilty. 

A person charged with the commission of a capital 
offense is constitutionally entitled to be proceded 
against by an indictment by a grand jury. Sec. 10- 
D. R. Constitution. 

One unauthorized or incompetent person acting with 
the grand jury vitiates the indictment if the objection 
is duly taken. See 1 Bishop on Criminal Procedure. 


Sec. 856 A; Kitrol v. State, 9 Fla. 9. 
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When a grand jury is illegally constituted or or- 
ganized the defendant may raise the objection by a 
plea in abatement. An irregularity in the summoning 
or impaneling of the jury, or selecting of the jurors 
may be taken advantage of by plea in abatement. See 
1 Bishop on Criminal Procedure Sec. 884; Gladden v. 
State, 13 Fla. 623; Reeves v. State, 29 Fla. 527, 10 
South. Rep. 901. 

In the Gladden case Chief Justice Randall, speak- 
ing for the Court said: “however unimportant the 
discrepancy may seem to be, we consider that the ap- 
pellant had a right to demand a strict compliance 
with the law in the drawing and empaneling of a 
jury”. Citing Wharton’s Am. Crim, Law, 3 Edition 
945 and 1041 and authorities cited. 

Chapter 12068 Acts 1927 amending Section 2772 
Revised General Statutes requires the County Commis- 
-gioners of the several counties in January of each 
year, or as soon thereafter as possible, to select and 
prepare a list of persons in the county qualified to 
serve as jurors, which list is to be signed and verified 
by the Commisioners as containing the names of per- 
sons personally selected by them and possessing the 
prescribed qualifications. The list is required to be 
delivered to the Clerk of the Court and by him re- 
corded in the minute book of the County Commission- 
ers. 

The statute requires the Clerk in the presence of 
the sheriff and county judge to write the names of the 
persons so selected on separate pieces of paper and 
fold or roll them so the names shall not be visible 
and deposit the same in the jury box. At every reg- 
ular or special term of the circuit court the judge is 
required to draw from the box the names of thirty- 
six persons to serve as jurors at the next succeeding 
regular or special term of the court. That list of 
persons is kept by the clerk who fifteen days before 
a regular or special term of court opens it in the 
presence of the county judge and makes a list of the 
names and delivers to the sheriff a venire command- 
ing him to “summons” the persons so drawn as jurors 
to appear before the court at the next ensuing term. 
Upon the opening day of the term succeeding, or as 
-soon as practicable, the judge is required to place the 
names of the thirty-six persons summoned, or so many 
of them as may appear in response to the summons, 
in a box and draw therefrom the names of eighteen 
persons who shall serve as grand jurors for the term. 
See Sec. 5 Chapter 12068 supra. 

Broward County was until the year 1927 part of 
the Fifteenth Judicial Circuit when by Act of the Leg- 
islature, Chapter 12433 Laws of Florida, it became 
the Twenty-Second Judicial Circuit. The Act became 
effective on April 22, 1927. A special term of the 
court was held in July of that year at which the in- 
dictment against the defendant was presented. 


The pleas filed and those tendered which were 
not allowed to be filed tend to show that the above 
enumerated requirements of the statutes were not ob- 
served either in the selection of names by the County 
Commissioners, the summoning of the thirty-six per- 
sons to serve as jurors or the drawing of the names 
of eighteen from a box to serve as grand jurors; that 
the sheriff erased the name of one person included 
in the venire and substituted another; that after the 
so-called grand jury had finished its labors and was 
discharged by the court the sheriff reassembled them 
without authority of law; that they were not again 
sworn, impaneled or instructed by the court but pro- 
ceeded in the presence of privately retained counsel 
for the State, who was not sworn as an assistant to 
the State’s Attorney, and under his advice and direc- 
tion indicted the defendant and presented that instru- 
ment to the court as the lawful finding of a duly or- 
ganized and lawfully consituted grand jury of the 
County of Broward enquiring in and for the body of 
the County. 


If the pleas were true C. N. Justice was an in- 
competent grand juror and his presence upon the 
grand jury vitiated the indictment. See Cotton v. 
State, 85 Fla. 197, 95 South. 95 South. Rep. 668. 


The substitution of his name in the venire by the 
sheriff for another person was an unlawful act which 
destroyed the defendant’s right under the Constitution 
to be tried upon an indictment by a grand jury. 


The failure to place the names of the persons sum- 
moned by the sheriff, or those who appeared in re- 
sponse to the summons, in a box from which the names 
of persons to serve as grand jurors at the special 
term and the failure to select the jury in such manner 
was a fatal irregularity and vitiated the proceedings 
which followed when timely objection was made. 


In the case of Miller v. State, 42 Fla. 266, 28 South. 
Rep. 208, Mr. Justice Mabry, speaking for the court, 
said: “No case that we have found sanctions the right 
of private counsel to assume the sole and exclusive 
charge and management of a case before a grand jury, 
and not only remain with them during the examina- 
tion of evidence and their deliberations thereon, but 
request and urge them to find a true bill. The secrecy 
of the grand jury secured by our statute and designed 
to preserve the freedom and independence of that body 
forbids such action, and it could not be tolerated 
by the courts without impairing the usefulness of 
the grand inquest’. 

In that case the plea in abatement did not exclude 
the inference that the private counsel who attended 
upon the grand jury had been procured by and with 
the consent of the court to assist the State’s Attorney 
under the provisions of Section 1355 Revised Stat- 
utes 1892, yet the plea was held to be good. 
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In the instant case the plea is clearer in that regard 
and negatives the idea that the privately retained 
counsel acted by and with the consent of the court. 

The matter of summoning a grand jury at common 
law was a function performed by the sheriff and the 
manner of their selection was within his discretion. 
Without discussing the reason or necessity for a modi- 
fication of that method, it is sufficient to say that the 
statute in this State materially changes the common 
law practice and, although the inherent power of 
courts in this State possessing criminal jurisdiction of 
felonies capital in character to summon and impanel 
grand juries may remain, the law in this State as in 
most jurisdictions is that it is essential to the existence 
of a legal grand jury that there be a substantial com- 
pliance with the mode of selection prescribed by stat- 
ute. See Woodward v. State, 33 Fla. 508, 15 South. 
Rep. 252; O’Byrnes v. State, 51 Ala. 25; Marsh v. 
People, 226 Ill. 464, 80 N. E. Rep. 1006; State v. Von 
Kutzleben, 136 Iowa 89, 113 N. W. Rep. 484; State 
v. Clough, 49 Me. 573; Avirett v. State, 76 Md. 510, 25 
Atl. Rep. 676; State v. Wetzel, 75 W. Va. 7, 83 S. E. 
Rep. 68; Young v. State, 63 Fla. 55, 58 South. Rep. 
188. 

In the case of Sharp v. United States, 138 Fed. 
Rep. 878, 71 C. C. A. 258, it was held that under 
a statute which commanded that “the names first 
drawn shall constitute the grand jury” the Court 
which contrary to the policy of the statute peremp- 
torily excused and discharged from the array two 
qualified jurors in the order in which they were called 
and substituted others below them on the list “the 
names first drawn” did not enter into the constitution 
of the grand jury and therefore “the grand jury was 
not drawn and empaneled as provided by law” and 
was invalid. 

While it may be lawful for the court after an 
order dismissing a grand jury, to reassemble it at the 
same term, and need not reimpanel it or cause the 
jurors to be resworn, see People v. McCauley, 256 
Ill. 504, 100 N. E. 182, we have found no authority 
in support of the proposition that a grand jury after 
being duly discharged or dismissed by the court may 
upon its own initiative or the suggestion of the sher- 
iff or privately retained counsel reassemble and con- 
tinue a grand inquest for the county. We think that 
such an act is unlawful and an indictment found and 
presented under such circumstances is invalid. 

The demurrer to the plea in abatement numbered 
three should not have been sustained and the addi- 
tional pleas in abatement tendered by the defendant 
should have been allowed to be filed. 

The judgment is therefore reversed. 

TERRELL, C.J. and BROWN, J:, concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 


STRUM, J., absent on account of illness. 

Opinion filed February 13, 1929. 

A writ of error to the Circuit Court for Broward 
County, L. L. Parks, Judge. 

C. E. Farrington, Thomas M. Lockhart and Price, 

Price, Neeley & Kehoe, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 


ARTIN BALIAN, OHANNAS 
CHOBANIAN, AVAK AKQULIAN, 
POPAN MANANIAN, DICKSON 
JENSASIAN AND JOHN CHOBANIAN, 


Appellants, 
Vv. SEMINOLE COUNTY. 
THE WEKIWA RANCH, a 
Corporation, 
Appellee. 
ELLIS, J. 


The Wekiwa Ranch, a Florida Corporation, ex- 
hibited its bill in chancery against the appellants 
whose places of residence were alleged to be unknown 
to the complainant. The bill is sworn to on informa- 
tion and belief by the agent and attorney for the 
complainant. 

A few months after bill was filed the president 
of the complainant corporation caused to be filed in 
the clerk’s office his affidavit that the places of res- 
idence of the defendants, naming them, were unknown 
and that affiant had made diligent inquiry on com- 
plainant’s behalf to ascertain the places of residence 
of the defendants; that there was no person in the 
State of Florida upon whom the service of a subpoena 
would bind the defendants or either of them, and that 
it was the affiant’s belief that the defendants were 
over the age of twenty-one years. The bill also al- 
leges the same state of facts as to the non-existence 
of any person in Florida the service of a subpoena 
upon whom would bind the defendants and that they 
were over the age of twenty-one years. 

On the 5th of May, 1926, an order of publication 
was made against the defendants requiring them to 
appear on the first Monday in June, 1926, the same 
being the 7th day of the month, and make answer to 
the bill of complaint. The order was required to be 
published once a week for four consecutive weeks in 
the Sanford Herald, a newspaper published at San- 
ford. Proof of publication was filed showing that the 
order was published, as directed, in The Sanford Her- 
ald in the issues of May 6th, 13th, 20th, 27th and June 
3, 1926. i 

The clerk’s certificate that he posted a copy of 
the order of publication at the door of the court 
house for more than five weeks prior to the 7th day 
of June, 1926, and that he mailed copies of the order . 
to the “address of the Defendants, as given in the af- © 
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fidavit of Complainant, within 20 days from the mak- 
ing of said order”, was also filed. 

Two praecipes for a decree pro confesso against 
the defendants were filed; one on July 5th and the 
other on June 7th. The first requested a pro confes- 
so order for failure to appear and the second for 
“failure to appear, plead, answer or demur to said 
cause”. 


On June 7th the clerk entered the pro confesso 
order. 

The defendants, on December 8, 1926, moved the 
court to set aside the order pro confesso and permit 
them to answer. 

The grounds of the motion were that the affidavit 
of the president of the complainant corporation that 
the residence of the defendants was unknown was not 
true, that he did know the residence of defendants; 
that the allegation of the bill that their residence was 
unknown was untrue; that they had a complete and 
meritorious defense to the bill as shown by their 
answers which they tendered and that they were not 
lacking in diligence in submitting the motion. | 

It appears from the record that in October, 1927, 
the joint and several answer of the defendants was 
filed and that it had been sworn to in November, 1926. 

In October, 1927, the chancellor signed the motion 
to set aside the decree pro confesso. And in March, 
1928, the defendants appealed. 

The bill of complaint is vague and uncertain in its 
allegations and contains no ground for equitable re- 
lief. It seems to rest upon a contract which the com- 
plainant had entered into with a Wisconsin Corpora- 
tion, known as The Masses Company, under which 
the complainant agreed to convey to it certain land 
in Seminole County; that the defendants are stock- 
holders, agents and officers of the Company and that 
by a “subsequent arrangement” the lands in Semi- 
nole County were conveyed by the complainant to the 
defendants; that complainant was to assume a mort- 
gage debt of $48,000.00 on certain hotel property in 
Racine, Wisconsin; that all of that sum had been or 
would be used in the construction of the hotel and that 
complainant would get the entire benefit of it; that all 
of that sum was not used in the construction of the 
building but complainant had to expend three or four 
thousand dollars to complete it. It is alleged that in 
“consideration of the premises there is due and re- 
maining on the purchase price of said property the 
sum of approximately Eleven Thousand ($11,000.00) 
Dollars’, for which the complainant should have a 
vendor’s lien and which he prayed should be declared 
and enforced. 

The alleged contract is not attached to the bill, al- 
though it is alleged that it was attached thereto and 
marked “Complainant’s Exhibit A and made a part 
thereof”. 
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The directions for making up the transcript re- 
quired the clerk to copy the bill of complaint. 

Whatever equities if any at all exist in the case 
must exist by virtue of the alleged contract but as the 
contract is not before the court there is nothing but 
the fragments of the bill of complaint which seems 
to rest complainant’s prayer upon a breach of contract 
by some body resulting in damages to complainant 
for which he has an adequate remedy at law. 

The order requiring the defendants to appear, the 
publication of same in the newspaper and the clerk’s 
certificate are all invalid and the court acquired no 
jurisdiction of the defendants to affect their interest 
in the property described. 

The bill was filed in 1926. The complainant there- 
fore in order to obtain substituted service or construc- 
tive service of the court’s process against the defend- 
ants had to comply with the provisions of Section 3111 
Revised General Statutes 1920. Compliance with the 
terms of the section entitled the complainant to an or- 
der of publication. See Chapter 10102 General Ses- 
sion 1925 as amended by Chapter 11364 Extraor- 
dinary Session 1925. 

To entitle a complainant to an order of publication 
he or his agent or attorney should state in a sworn bill 
or affidavit that the defendant is a resident of a state 
or country other than the State of Florida. When so 
stated the defendant’s place of residence must be speci- 
fied as particularly as may be known to affiant or that 
his residence is unknown. 

If, upon the other hand, the defendant is shown 
to be a resident of the State the complainant would 
be nevertheless entitled to his order if it appears 
from the sworn bill or affidavit that the defendant 
has been absent more than sixty days next preceding 
the application for the order of publication or that he 
conceals himself so that process cannot be served upon 
him. In either case it must appear that there is no 
person in the State the service of a subpoena upon 
whom would bind the defendant and it must also 
appear from the bill or affidavit that the affiant be- 
lieves the defendant to be over or under twenty-one 
years of age or that his age is unknown. 

The purpose of the statute was to facilitate the ad- 
judication of the rights of absent defendants in and to 
real property located within the jurisdiction of the 
State. Absence from the State for sixty days, if the 
defendant is a resident, or his concealment to avoid 
process is within the purpose of the statute equivalent 
to non-residence. 

_ Every fact should be shown which is necessary 
under the statute to give the right to an order for 
service by publication. Rue v. Quinn, 137 Cal. 651, 


66 Pac. Rep. 216, 70 Pac. Rep. 732; Hannas v. Han- 
nas, 110 Ill. 53; Carleton v. Carleton, 85 N. Y. 313; 
Wheeler v. Cobb, 75 N. C. 21; McDaniel v. McElvy, 
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91 Fla. 770, 108 South. Rep. 820. 

The principle being, as announced by this Court 
speaking through Mr. Justice Strum, that “Resort to 
constructive service by publication is predicated upon 
necessity, and, if personal service could be effected 
by the exercise of reasonable diligence, substituted 
service is unauthorized”. 

The purpose of the substituted service act is to 
provide reasonable notice to a non-resident, whose 
person the court cannot bring within the limits of the 
court’s jurisdiction, of the pendency of litigation af- 
fecting real property within the court’s jurisdiction 
to which the non-resident claims title. 

Both the bill of complaint and the affidavit were 
defective in not alleging that the defendants were 
residents of a state or country other than the State of 
Florida, or being residents that they had been absent 
for more than sixty days or were concealing them- 
selves to avoid service of process. 

The complainant therefore was not entitled to an 
order of publication; not being entitled to it, the or- 
der, the publication of it and the clerk’s certificate 
were ineffectual to confer jurisdiction for the pur- 
pose of the bill. 

The order pro confesso should have been vacated. 

Order appealed from is therefore reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in 
the opinion and judgment. 

STRUM, J., absent on account of illness. 

Opinion filed February 13, 1929. 

An appeal from the Circuit Court for Seminole 
County., W. W. Wright, Judge. 

Jas. G. Sharon, Wilson & Boyle and Jas. G. Sharon, 
Jr., for Appellants; 

‘Dickinson & Dickinson, for Appellee. 


LAKE WORTH INLET DISTRICT, a 
public corporation organized 
and existing under the laws of 
the State of Florida, 
Appellant, 


ve PALM BEACH COUNTY. 


FIRST AMERICAN BANK AND TRUST 
COMPANY, a banking corporation 


- of Florida, as Receiver of Far- 


mers Bank & Trust Company, a 
banking corporation of Florida, 
Ernest Amos, Comptroller of the 
State of Florida, and 
Farmers Bank and Trust Company, 
a banking corporation of Florida, 
Appellees. 

TERRELL, C.J. 

In March 1927, the Farmers Bank & Trust Com- 
pany of West Palm Beach, Florida, became insolvent 


and was taken in charge by the State Banking De- 
partment. At the time of this occurrence appellant, 
a public corporation, was doing business with the 
Farmers Bank & Trust Company and had on deposit 
with it a large sum of money. This suit is brought 
for the purpose of having the appellant decreed to 
be a preferred creditor of the insolvent bank by vir- 
tue of its (appellant) being a public corporation. A 
demurrer to the bill was sustained and appeal was 
taken from that order. ; 

The sole question presented here for our considera- 
tion is whether or not a public corporation which is 
a current depositor in a bank can be made a preferred 
creditor and enjoy priority of payment from the as- 
sets of said bank when it becomes insolvent and passes 
into the hands of a receiver. 

Appellant grounds its claim for relief on the pre- 
rogative right of the crown under the common law 
to be preferred in the payment of its debts over the 
general creditors of an insolvent. 

In this country the decisions are divided on this 
question but the weight of authority seems to be that 


_ neither the state as such nor any of its agencies can 


be preferred in the payment of its simple contract 
debts over general creditors of an insolvent in the ab- 
sence of express statutory authority therefor. Potter 
v. Fidelity & Deposit Co. of Md. 101 Miss. 823, 58 
So. Rep. 713; North Carolina Corporation Commission 
v. Citizens Bank & Trust Co. 193 N. C. 513, 137 S. E. 
Rep. 587, 51 A. L. R. 1350; Freeholders of Middlesex 
County v. State Bank, 29 N. J. Eq. 268; State v. Har- 
ris, 18 S. C. Law (2 Bailey) 598; Central Trust Co. 
of N. Y. v. Third Avenue Ry. Co., 186 Fed. 291; 
Simmerman v. Chelsea Savings Bank, 161 Mich. 704, 
127 N. W. Rep. 351; State v. First State Bank, 22 
N. M. 661, 167 Pac. Rep. 3; Aetna Casualty and 
Surety Co. v. Moore, 107 Wash. 99, 181 Pac. Rep. 40; 
State v. Bank of Md., 6 Gill & J., 26 Am. Dec. 561; 
State v. Foster, 5 Wyo. 199, 38 Pac. Rep. 926; Board of 
Chosen Freeholders of Middlesex Co., v. State Bank 
of New Brunswick, 30 N. J. Eq. 311, where the cases 
in this country are collected. U.S. Fidelity & Guar- 
anty Co. v. Rainey, 120 Tenn. 357, 113 S. W. Rep. 
397; County of Glynn v. Brunswick Terminal Co. et 
al., 101 Ga. 244, 28 S. E. Rep. 604; Calhoun County 
Court v. Mathews, 99 W. Va. 483, 129 S. E. Rep. 399, 
52 A. L. R. 751. 


We think the foregoing authorities state the better 
rule governing in this matter. There is no express 
statutory authority in this State authorizing a prefer- 
ence in favor of appellant over general creditors, so 
the decree of the chancellor is affirmed. 

Affirmed. 

ELLIS, and BROWN, JJ., concur. 

WHITFIELD and BUFORD, JJ., concur in the_ 
opinion and judgment. 
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Opinion filed February 13, 1929. 
An appeal from the Circuit Court for Palm Beach 


County, Elwyn Thomas, Judge. 


Chillingworth & Simon, for Appellant; 
Wideman & Wideman, for Appellees. 


H. L. DODD, 
Appellant, 
Vv. COLUMBIA COUNTY. 
EK. A. McCOLSKEY, 
Appellee. 


PER CURIAM. 


In this case a petition was filed by McColskey 


praying the Chancellor to fix the amount of costs to be 
paid as compensation to Dodd for legal notices pub- 
lished in connection with a chancery suit to which 
McColskey was a party, it being represented to the 
court that the fees demanded by Dodd for such publi- 
cation were excessive. An answer was filed to the 
petition by Dodd. The matter came on for hearing 
and after the consideration of the testimony and ar- 
gument of counsel, the Chancellor made the following 
order: 


“This cause coming on to be heard upon mo- 
tion of the complainant that the court tax the 
cost of the publisher in this cause which said 
motion alleges that the charges made by the pub- 
lisher were improper and in an amount greater 
than was proper under the law, in this, that he 
alleges that the publications were not in non- 
pareil type, that they were not set up in compact 
form, and were not in single column. The pub- 
lisher, H. L. Dodd, upon his part alleging that the 
type used in setting up the advertisements was 
nonpareil, and was set up in single column and in 
such compact form as was customary and usual 
in such cases, issue being thus joined, the parties 
answering ready and being present, the Court 
heard all the evidence offered by the parties, 
and having heard the argument of counsel, and 
being advised in the premises: 

The Court is of the opinion, (Which is stated 
for consideration of the Supreme Court and that 
it may be of service) : 

1. That a column in a newspaper at the 
time of the adoption of the Revised General Stat- 
utes of the State of Florida is thirteen (13) ems 
wide, which means 2-1-6 inches. 

2. That the column used by the publisher in 
the instant case was only two inches wide which 
is less than a column by one thirteenth (1-13) 
of the space contemplated by law and which 
would result in a gain to the publisher of one 
column to the page of an ordinary newspaper by 
the use of a narrower margin. 

3. That ordinarily eight words would make 


a line of 2-1-6 inches when set up in nonpareil 
or six point type. 

4. That the type used in publishing the legal 
notices about which complaint was made was non- 
pareil or six point type. 


5. That the type used was a fat type of di- 
mensions given and that twelve lines of such 
type can, will and should be set to the inch. 

6. That compound words should be counted 
as two words: e. g. South-east in cases of this 
kind. 

7. That the notices about which complaint is 
made is not set in compact form as required by 
law, and that the notices exhibited to the Court 
and the ones about which the complaint was made 
was set up so as to have too much white space in 
them and had too few words to the line and 
to the inch and space. 

8. That of necessity and as a matter of law 
a publisher has a reasonable discretion as to the 
form in which a legal notice shall appear when 
published, but this discretion shall be so reason- 
ably used as not to unnecessarily affect the rights 
of the parties or unreasonably the cost bill. 

9. That the use of leads in setting up legal 
notices should be so sparingly used as not to 
amount to an abuse of a reasonable discretion 
given by law to an artist. 

10. The form of a legal advertisement may 
be suggested to the publisher or printer by coun- 
sel, and when it is, it becomes a matter between 
the parties, and not for the court to tax the cost 
in acordance with such private direction. 

11. That the use of capitals in the publi- 


. cation of a legal notice, such as the venue, style 


of the case, may be resorted to without violating 
the rule of compactness, and when it is resorted 
to, the actual space occupied may be charged for. 

12. The copy furnished the printer may be 
followed as to form, paragraphs, beginnings and 
conclusion, but this does not permit it to be fol- 
lowed to the unreasonable expense to the party 
paying the bill. 

THEREFORE, UPON CONSIDERATION, 
IT IS ORDERED AND DECREED BY THE 
COURT, that the publisher’s cost of H. J. Dodd . 
in the case at bar be and it is here and now, 
and hereby taxed by the Court for publishing the 
notice for time stated as follows, to-wit: 

1. The Court Order dated February 20th, 
1926, purporting to be signed by Hal. W. Adams, 
Judge, is and should be the sum of $22.50, 
which said sum is hereby taxed as the cost of 
the publication of said notice in this cause for 
five weeks. 


2. The notice dated March 2, 1926, purport- 
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ing to be signed J. L. Markham, Clerk of the 
Circuit Court, by Mary Roberts, D. C., and pub- 
lished for a period of nine weeks is hereby tax- 
ed as the cost of publication of said notice in this 
cause in the sum of $121.50. 

3. The notice dated February 18th, 1926, 
purporting to be signed by J. L. Markham, Clerk 
of Circuit Court, and published for a period of 
five weeks is hereby taxed as the cost of pub- 
lication of said notice in this cause in the sum 
of $75.00. 

4. It is further ordered by the Court that 
the cost of this entire proceeding inclusive of 
all stenographic fees taxed by the Clerk at the 
sum of $31.58, shall be paid by H. L. Dodd and 
the complainant, as follows: one-third by the 
complainant and two-thirds by the respondent, 
H. L. Dodd. 

The findings of the Chancellor are sustained by 
the record and we find no error in the decree com- 
plained of. It should, therefore, be affirmed and it 
is so ordered. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed February 13, 1929. 


An appeal from the Circuit Court for Columbia 


County, M. F. Howe, Judge. 
Guy Gillen and J. E. Gillen, for Appellant; 
Cone & Chapman, for Appellee. 


MAMIE W. CRANDALL, a widow 
and R. P. CLARK, 


Appellants, 
v. DADE COUNTY. 
ELIZABETH T. OWEN, . 
Appellee. 


TERRELL, C. J. 

_ The bill of complaint herein prays that a trust 
be decreed on certain lands in Dade County, more 
specifically therein described and that an accounting 
be had between appellee as complainant below and ap- 
pellants’' as defendants below. A demurrer to the 
bill was overruled and appeal was taken from that or- 
der. 

The sole question raised by the demurrer is that 
the bill is multifarious. 

We think the bill was amenable to the assault 
made on it. It is shown that it involved two separ- 
ate and independent transactions in which the par- 
ties were in part different and in which the subject 
matter was entirely different. This court has fre- 
quently expressed itself on the question of multifar- 
iousness. We do not see that further discussion of 
that subject would serve any useful purpose. Mur- 
rell v. Peterson, 57 Fla. 480, 40 So. Rep. 31; Farrell 


v. Forest Investment Co., 73 Fla. 191, 74 So. 216; 
Craft v. Craft, 74 Fla. 262, 76 So. Rep. 772; Arcadia 
Mercantile Co. v. Branning, 59 Fla. 428, 52 So. Rep. 
588. 

The decree oo is therefore reversed. 

Reversed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed February 13, 1929. 

An appeal from the Circuit Court for Dade County, 
A. J. Rose, Judge. 

S. J. Barco, for Appellants; 

Shipp, Evans & Kline, for Appellee. 


A. T. STRANO, 
Plaintiff in Error, 
v. PALM BEACH COUNTY. 
CARR & CARR, INC., 
Defendant in Error. 

BUFORD, J. 

In this case a real poner broker brought suit to 
recover the amount of commissions alleged to be due 
him from the defendant. The declaration upon which 
trial was had contained eight counts. The first two 
counts were special counts on the contract. The re- 
maining counts were the common counts. There was 
a judgment for the plaintiff to which writ of error 
was taken. The evidence fails to support the verdict 
under either count of the declaration. This Court in 
Wiggins Administrator, vs. Wilson et al, 55 Fla. 346, 
45 Sou. 1011, enunciated the rule applicable to suits 
based on contract like that involved here in the follow- 
ing language: 

“A broker employed to find a purchaser to be 
entitled to compensation must either produce to 
the owner a customer who is able, ready and 
willing to buy on the terms prescribed by the 
owner, or else take from the customer a binding 
contract of purchase within such prescribed 
terms.” 

This rule has been adhered to in this jurisdiction up 
to the present time and is conceded to be the correct 
rule by a majority of the Courts of final jurisdiction. 

The only one of the common counts under which 
the plaintiff might have hoped to maintain his action 
was count 4 which was in the following language: 

“And in a like sum for work and labor and 
the services of the plaintiff by it done and be- 
stowed in and about the business of the defend- 
ant at his request on the 5th day of August, 
1925.” 
It appears to be settled beyond all question of con- 
troversy that to maintain an action under this count 
it must be shown that he who is to be charged either 
accepted the service rendered or was benefited there- 
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by, or had agreed to pay the plaintiff for such 
service as was rendered. 

The evidence fails to show that the parties sought 
to be charged, the defendant in this case, accepted 
the labor and services alleged to have been rendered 
or that he profited or was benefited thereby, or that 
he had agreed to pay the plaintiff for such labor and 
service aS was proven to have been rendered. 

To have met the necessity of proving that the de- 
fendant had agreed to pay for the services alleged to 
have been rendered, it would have been necessary 
for the plaintiff to have made proof of the facts re- 
quired under the rule as enunciated in Wiggins, Ad- 
ministrator, vs. Wilson, et al, supra. 

It appearing that there was insufficient evidence to 
support the verdict under either count of the dec- 
laration, the judgment should be reversed and it is 
so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C. J., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed February 6, 1929. 

A writ of error to the Circuit Court for Palm 
Beach County, C. E. Chillingworth, Judge. 

McCoy & Finch, for Plaintiff in Error; 

Wideman & Wideman, for Defendant in Error. 


A. W. HARZ, 
Plaintiff in Error, 
Vv. SEMINOLE COUNTY. 
G. P. PAXTON, et al., 
Defendants in Error. 

TERRELL, C. J. 

In this cause writ of error was taken from an 
order of the Circuit Court of Seminole County, grant- 
ing the motion of Defendants in Error to quash the al- 
ternative writ of mandamus and dismissing the pe- 
tition of Plaintiff in Error. 

It is contended here that ordinance 152 of the City 
of Sanford, Florida, regulating the issuance of build- 
ing permits prescribes no rule for the issuance of such 
permits but attempts to substitute a government by 
Boards and Commissions in lieu of a government by 
law, leaving the issuance of such permits subject to 
the arbitrary will of said Boards and Commissions, 
to be granted or refused subject to their whim and 
caprice. 

The answer to this question is determined by de- 
ciding whether or not the City of Sanford had duly 
authorized the Defendants in Error to issue building 
permits and whether or not they had arbitrarily and 
unreasonably denied the Plaintiff in Error a permit 
in the instant case. 

We have examined the record and it appears that 
the City of Sanford is fully authorized to zone the city 


and to regulate by ordinance the issuance of building 
permits such as are here involved. When the ordi- 
nance in question and the action of the city officials 
persuant thereto are considered with reference to 
the rules applicable to the exercise of the police power 
in the regulation of the erection of filling stations 
and public garages, the operation of which involves 
acts which are generally recognized as potential men- 
aces to the public safety and health because of the 
storage and handling therein of highly inflammable 
and explosive substances, it does not appear that in de- 
nying the permit here sought the respondent city of- 
ficials have acted arbitrarily or unreasonably. See 
State ex rel. Lane v. Fleming, 225 Pac. Rep. 647, 34 
A. L. R. 500; A. G. Construction Co. v. Scott, 136 
Atl. Rep. 207; Cayce v. Hopkinsville, 289 S. W. Rep. 
223; State ex rel. Lieberman v. Van DeCarr, 199 U. 
S. 552, 50 L. Ed. 305; State v. Harrison, 114 South. 
Rep. 159. A different rule, however, might apply 
when buildings or businesses of innoxious character 
are involved. See State ex rel. Scotch Title Trust Co. 
v. Roberge, U.S. ,73 L. Ed. 39; Dillon Mu- 
nic. Corp. (5th Ed.) Sec. 598. 

The order quashing the alternative writ and dis- 
missing the petition is affirmed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed February 7, 1929. 

A writ of error to the Circuit Court for Seminole 
County, W. W. Wright, Judge. 

Dickinson & Dickinson, for Plaintiff in Error; 

DeCottes & Spencer, for Defendant in Error. 


WM. A. DAVIS, JR., as Ancillary 
Executor of the last Will and 
Testament of W. A. Davis, — 
deceased, and Laura S. Davis, 


Appellants, 
DADE COUNTY. 
ELSIE GILE SCOTT, a widow, 
Appellee. 


TERRELL, C.J. 

This appeal is from an ordinary foreclosure decree 
and from the decree confirming the sale of the lands 
foreclosed against. 

It is contended here that the decree confirming the 
sale of the lands foreclosed against is erroneous be- 
cause, (1) the main defendant died prior to the entry 
thereof though subsequent to the final decree, and no 
one had been substituted as a party defendant in his 
stead, (2) under Section 3734 Revised General Stat- 
utes of Florida, (Sec. 5605 Compiled General Laws 
of Florida) administrators are given six months to 
pay the debts of the deceased whom they represent, 
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and (3) the master’s report was irregular and amount- 
ed to a nullity. : 

It is well settled that a suit of this kind abates 
on the date of the. death of the main defendant but 
in this case final decree of foreclosure had been en- 
tered before the death of the main defendant and there 
is no attempt whatever on the part of the appellant 
to show that such final decree or the decree confirm- 
ing the sale was unjust, irregular, illegal, or de- 
prived him of any legal right. The assignment with 
reference to the master’s report does not appear to be 
supported by the record nor is it shown that Section 
3734 R. G. S. of Fla. is violated. 

The decree below is therefore affirmed. 

Affirmed. 

WHITFIELD, ELLIS, STRUM and BUFORD, JJ., 
concur. 

BROWN, J., not participating. 

Opinion filed February 6, 1929. 

An appeal from the Circuit Court for Dade County, 
Jefferson B. Browne, Judge. 

A. B. & C. C. Small and Wallace Ruff, for Appel- 
lants; 

Burwell, Barrett & Sibley for Appellee. 


C. J. WEST, et al, 


Appellants, 
v. HIGHLANDS COUNTY. 
TOWN OF LAKE PLACID, 
Appellee. 


STRUM, J. 
This is a statutory bond validation instituted in the 


Circuit Court for Highlands County pursuant to Sec. | 


3296, et seq., Rev. Gen. Stats. 1920, as amended, now 
Sec. 5106, et seq. Comp. Gen. Laws 1927. The bonds 
involved are an issue of $195,000.00 of general im- 
provement bonds of the Town of Lake Placid, dated 
June 1, 1928, maturing serially in divers amounts from 
1939 to 1957, inclusive, the issue consisting of 195 
bonds of the denomination of $1,000 each, bearing in- 
terest at the rate of 6% per annum, payable semi-an- 
nually. 

The issue is designed to pay the cost of the fol- 
lowing projects of the obligor municipality; $32,000 
for paying the Town’s one-third of the cost of im- 
proving divers streets; $70,000 for establishing, con- 
structing and installing a water system; $10,000 for 
constructing and installing an electric light system; 
$75,000 for paying for work previously done and in- 
debtedness previously incurred in the construction of 
a municipal golf course, and providing funds for the 
completion thereof; $8,000 for acquiring a fire truck. 

- The bonds are issued by authority of Chap. 12990, 
supra. Pursuant to resolution passed at a regular 
meeting of the Town Commission, an election as re- 
quired by Sec. 4 of Chap. 12990 was held on May 


22, 1928, for the purpose of submitting to the qual- 
ified voters the question of whether or not said bonds 
should issue, the ballot being arranged so that the vot- 
ers could vote. separately upon the several projects 
as hereinabove set out. (See Antuono v. City of Tam- 
pa, 87 Fla. 82, 99 South. Rep. 324). It appears that a 
majority of the legally qualified voters who voted 
at said election voted in favor of the issuance of said 
bonds. The Town Commission, at a regular meeting 
on June 11, 1928, adopted an Ordinance, No. 26, pro- 
viding for the issuance of the bonds and the expendi- 
ture of the proceeds for the purposes already stated. 

When the proceeding to validate the bonds was in- 
stituted in the Circuit Court, the State Attorney an- 
swered, admitting the validity thereof. Certain res- 
ident taxpayers intervened and demurred to the peti- 
tion, their demurrer being overruled. The intervenors 
then answered. Portions of their answer were strick- 
en on motion of the petitioner. Evidence was there- 
after heard by the Circuit Judge on the issues made 
by the remaining portion of the intervenors’ answer. 
On August 7, 1928, the Circuit Judge entered a final de- 
cree validating the bonds, from which decree the in- 
tervenors prosecute this appeal. 


Appellants challenge the validity of the bonds upon 
divers grounds. They first contend that the bonds are 
issued primarily for the benefit of private corpora- 
tions, in violation of Article 9, Sec. 7, Constitution of 
Florida. In support of this contention, appellants in- 
troduced in evidence a contract antedating the passage 
of Chap. 12990, supra, which contract was executed, 
as parties of the first part, by the owners of some 
20,000 acres of land now, but not then, embraced 
within the limits of the appellee municipality, and, 
as party of the second part, by the Lake Placid Club 
Company, a corporation. The general purpose of the 
contract was to induce and enable the Lake Placid 
Club Company to establish upon a tract of 3,000 acres 
located within the municipality, and to be donated 
to the Club Company by certain of the first party 
owners, a health and recreation resort designed to 
attract visitors and new residents to the community. 
The parties of the first part to the contract embraced 
fifteen land owners, five of whom are corporations, 
and the remainder individuals. Amongst other things, 
the parties thereto agreed to co-operate in procuring 
appropriate legislation to recognize the existing mu- 
nicipality of Lake Stearns by changing its name to 
Lake Placid; by changing the name of certain lakes 
and creeks in the vicinity; by altering its plan of 
government; to extend the city limits of the new Town 
of Lake Placid so as to embrace about 20,000 acres 
of land owned by the several parties of the first part 
to the contract; and to make appropriate provisions 


in the Charter of the new municipality protecting the j 
parties to the contract in the taxing of their outlying 
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lands embraced within the new municipality. It was 
further recited in the contract that the parties thereto 
believed that the plan embraced therein would greatly 


enhance the value of their lands and facilitate the sale ~ 


thereof. Appellants, none of whom are parties to the 
contract just mentioned, assert that the enactment of 
Chap. 12990, supra, was procured by the land owners 
pursuant to this agreement and that the levying of 
a tax to pay the bonds would be a tax primarily for 
the benefit of the corporate land owners who were 
parties to the agreement. 

The bonds in question are general improvement 
bonds. No special assessments are involved. The 
record shows that although the corporations referred 
to own perhaps 50% of the area of the new municipal- 
ity, and pay a proportionate amount of the taxes there- 
in, the remainder is held in a diversity of ownership 
amongst many natural persons. It is not shown that 
the corporations involved will enjoy benefits other 
than those necessarily incidental to the general im- 
provements contemplated; nor any benefits relatively 
disproportionate to that to be enjoyed by other prop- 
erty owners; nor any benefit disproportionate to the 
amount of taxes to be paid by the several property 
owners, including the corporations, to retire the bonds. 
Nearly all of the corporately owned land in question 
is now owned by the Lake Placid Land Company. The 
evidence shows that only ‘a very small part” of the 
land lies in the vicinity of the contemplated improve- 
ments, the holdings of the company lying largely out- 
side of the business part of the town and consequent- 
ly remote from the vicinity of the improvements. While 


the Land Company owns some of the lands adjacent . 


to the proposed golf course on the West side, a great 
many individuals, many of them residing in other ci- 
ties and States, own the remaining lands bordering 
the golf course, the latter ownerships aggregating 
the great majority in area of the lands bordering upon 
or near the glof course. The ownership appears to 
be quite diversified. 


The language of this Court, speaking through Mr. 
Justice Whitfield, in Hunter v. Owens, 80 Fla. 812, 86 
South. Rep. 839, is controlling upon the facts dis- 
closed by this record: 


“In testing the validity of a statute with reference 
to the facts and circumstances upon which it is to 
operate, the validity of the statute does not depend 
upon the preponderance of evidentiary considerations; 
but the statute stands unless it conclusively appears 
that there are or can be no conceivable circumstances 
upon which it can valididly operate or that under no 
circumstances can it operate or be effective to accomp- 
lish the intended purpose, without violating organic 


rights. The propriety of action taken under the stat- 
ute is subject to judicial review. While under the Con- 


stitution ‘no tax shall be levied for the benefit of any 
chartered company of the state’ (Section 7, Art. 9), 
yet, if a public improvement that is afforded by tax 
levies does merely incidentally benefit private corpo- 
rations along with other persons, the Constitution is 
not violated in levying the tax for the public purpose, 
for the law contemplates that corporations shall par- 
ticipate in the burdens and benefits of taxations with- 
in appropriate limitations.” Special assessment bonds 
were there under consideration, but the principle is 
equally applicable to a tax to retire general improve- 
ment bonds. 


Appellants also complain of the provisions of Sec. 
4 of Chap. 12990 relating to the manner of electing 
the Town Commission. Amongst other things, that 
Section provides in effect that the town shall be gov- 
erned by a Commission of five members, three of 
whom, to be known as “General Commissioners”, are 
to be elected by the voters at large. The fourth and 
fifth, to be known as “District Commissioners”, are to 
be elected to represent the newly annexed territory 
lying to the East and West of the predecessor munic- 
ipality of Lake Stearns, now embraced within the new 
municipality, Lake Placid. These two Commissioners 
are to be chosen by the three General Commissioners 
from two nominees designated in each District by tax- 
payers representing a majority in value of the prop- 
erty in those Districts according to the assessment 
thereof for purposes of State and County taxation, 
the voters at large having no direct voice in the elec- 
tion of the two District Commissioners. These two 
Districts constitute a large part of the territory an- 
nexed to the reorganized municipality, and substan- 
tially all of the lands in the District are owned by 
two of the corporations who were parties to ithe agree- 
ment hereinbefore referred to, or their grantees. Many 
of the important powers of the Town, including the 
power to impose taxes, to expend public funds, and to 
make improvements of the character here under con- 
sideration, may be exercised only upon the affirmative 
vote of the five Commissioners, thus giving the Dis- 
trict Commissioners, who are at present concededly 
persons connected with and interested in the corpo- 
rations owning substantially all the land in those Dis- 
tricts, most of which is “outlying” land, a veto power 
in the exercise of those powers of government. Under 
the terms of the Charter, however, each of the three 
General Commissioners, elected by the voters at large, 
hav a similar veto power. This phase of the Charter 
appears to be in accordance with the desire of the 
land owner corporations, as referred to in the agree- 
ment, to protect themselves in this manner in the tax- 
ation of their outlying lands, since the corporations 
have no vote at the polls. 


Appellants urge that the passage of the Charter 
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Act in this form was inspired by the influence of 
persons interested in the corporations. The consti- 
tutionality of a Statute, however, is not to be tested 
by influence brought to bear to secure its enactment, 
or by motives or purposes which may have actuated the 
Legislature. At least, in the absence of fraud or the 
most palpable abuse of power, if not always, those 
questions are matters of legislative, not judicial, con- 
cern. Polk v. Mutual Reserve, etc., 207 U. S. 310, 52 L. 
Ed. 222; Calder v. Michigan, 218 U. S. 591, 54 L. 
Ed. 1163; In re: Mt. Sinai Hospital, 219 N. Y. Supp. 
505. 

Appellants further claim that the method just 
mentioned of selecting the two District Commissioners 
affords the land owners of the two Districts an un- 
just preference and superior power in the govern- 
mental affairs of the municipality, thereby creating 
an unlawful discrimination in their favor. While 
much might be said pro and con upon the merits 
of that proposition, the record does not disclose wheth- 
er, if such preference exists, the appellants are the 
beneficiaries or the victims thereof, for it does not 
appear by the evidence but that the appellants’ lands 
are situated in the Districts alleged to be favored. 
So upon the record, appellants’ rights to raise the 
question is doubtful for that reason alone. Adams 
v. American A. Chemical Co., 78 Fla. 362, 82 South. 
Rep. 850; Land v. State, 77 Fla. 212; In re: DeWoody, 
113 South. Rep. 677; State v. City of Sarasota, 109 
South, Rep. 473. But pretermitting that question, 
there ensues another well established rule that is 
fatal to appellants’ contention. 

The ultimate effect of appellants’ contentions as 
to that portion of the Charter now under consideration 
is to question the power of the Legislature to grant 
a municipal franchise embracing the method of select- 
ing the municipal governing body just stated, and 
other powers assailed, and to further question the 
right of this municipality to exercise the franchise 
so granted. It is charged that the Commissioners 
have not only acted irregularly and contrary to the 
terms of the Charter Statute, but appellants go furth- 
er and question their right to act at all. It is vir- 
tually a charge of usurpation, and thereby becomes 
a collateral attack by individuals upon the existence 
of the municipality by questioning the validity of its 
incorporation. Where an attempted incorporation of 
a municipality is an absolute nullity, such incorpora- 
tion may be collaterally attacked. In this instance, 
however, acting under at least color of authority from 
the Legislature found in the passage of Chap. 12990, 
supra, this municipality apparently in good faith has 
taken the necessary steps to put its Charter into op- 
eration; has elected its officers, has assumed the du- 
ties of local government under its Charter, and has 
otherwise engaged in an active use of the franchise; 


all of which has been acquiesced in by the inhabitants 
of the municipality until the institution of this pro- 
ceeding. Thus the municipality has become at least 
a municipality de facto. Constitution v. Chestnut 
Hill Cemetery Association, 71 S. E. Rep. 1037; Coop- 
er v. Town of Valley Head (Ala.), 101 South. Rep. 
874, 43 C. J. 98. Being a de facto municipality, its ex- 
istence can be challenged only by the State in a direct 
proceeding, such as quo warranto, instituted through 
its Attorney General, or through such other person 
as may be lawfully authorized or entitled, by reason 
of the nature of the rights involved, to invoke the 
remedy. Until its existence is so challenged and 
terminated by judgment of ouster, such municipality 
may continue to exercise its powers and discharge its 
governmental functions, and those acts must be re- 
spected by the public. While some of the powers at- 
tempted to be granted to this municipality may not 
be valid, its existence as a municipality can not be 
collaterally assailed in a proceeding of this nature. 
Merrell v. St. Petersburg, 74 Fla. 194, 76 South. Rep. 
699; Bateman v. Florida Commercial Co., 26 Fla. 423; 
8 South. Rep. 51; Enterprise v. State, 29 Fla. 128, 
10 South. Rep 740; State v. Sarasota, 109 South. Rep. 
473; Morgan’s Ect. R. R. v. White, ete. (La.) 68 
South. Rep. 130; Story Piano Co. v. Ottawa Circuit 
Judge, 179 N. W. Rep. 254; Pfeifer v. Klug, 219 
Pac. Rep. 498; Coe v. City of Dothan, (Ala.) 94 South. 
Rep 186; 43 C. J. 99, 619. Of course, defenses which 
do not involve the question of corporate existence, and 
which could be made regardless of whether or not 
the municipality is a duly constituted corporation, are 
not precluded by the rule just stated. In Stewart v. 
Daytona, Etc. District, 114 South. Rep 545, the ex- 
istence of the District was not under consideration, but 
the actions of the commissioners in issuing the bonds 
were held illegal because the Statute under which they 
acted transcended legislative authority in that it at- 
tempted to delegate to a statutory administrative board 
unlimited powers of taxation. Nor was the corporate 
existence of the county in question in Dade County 
v. State, 116 South. Rep. 72. The bonding act there 
involved failed because the method provided for the 
creation of the administrative board which was to 
carry out the project and expend the fund violated or- 
ganic limitations, and as the elimination of that board 
was fatal to the project, the entire Statute necessarily 
failed. 

The method of electing the Town Commissioners, 
hereinbefore described, is not repugnant to the equal 
protection clause of the 14th Amendment to the Fed- 
eral Constitution. It must be borne in mind that mere 
irregularity alone, or the mere lack of abstract sym- 
metry, does not offend against the 14th Amendment. 
In order to become obnoxious to that Amendment, a 


selection or classification by a State Legislature must . 


| 
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be clearly arbitrary and unreasonable, having no just 
relation to real differences in the subject matter of 
the regulation. The matter of classification is a prac- 
tical one, dependent upon experience. People v. Zim- 
merman, 73 L. Ed. (U.S.) 52; International Har- 
vester Co. v. Missouri, 234 U.S. 199, 58 L.Ed. 1276; 
Batchel v. Wilson, 204 U.S. 396, 51 L.Ed. 357; Georgia 
R. & P. Co. v. Decatur, 262 U.S. 432, 67 L.Ed. 1065. 
Instances are frequent in which one or more members 
of the bodies of municipalities are elected by the vot- 
ers of a designated district, the voters of the other 
districts having no voice in their selection, the members 


stances all, the members of the governing body. In 
many municipalities, the governing body is vested 
in two bodies, as a Commission and a Council, the 
members of one of which are elected at large, and of 
the other from Districts or Wards, the co-ordinate 
action of both bodies being required upon matters of 
taxation and finance. One body then functions as a 
check upon the other, and a proposed measure may be 
defeated by the adverse vote of certain members elect- 
ed from Districts, in the election of whom as members 
of the governing body the voters of other Districts, 
or of the municipality at large, had no voice. The plan 
now before us is not essentially dissimilar in principle 
to the plans just mentioned, which are universally 
conceded to be constitutionally sound. Though each 
of the District Commissioners of this municipality 
has a veto power in the imposition of taxes and the 
expenditure of public funds, each of the general Com- 
missioners elected by the voters at large have the same 
power. The -voters at large have the numerical ad- 
vantage in potential veto votes against unwise tax- 
ation or expenditure of public funds. The negative 
vote of any one Commissioner, whether General or 
District, operates uniformly as to all taxpayers by 
defeating the proposed measure. The diversified meth- 
od of selecting the Commissioners does not afford any 
opportunity for subjecting taxpayers to any inequal- 
ity, lack of uniformity, or other unjust discrimination 
in matters of taxation. Sections 1 and 5 of Article 
9 of the Constitution would preclude any construction 
being placed upon the powers of the Commission which 
would result in any lack of equality or uniformity in 
the imposition of taxes. The plan of electing the 
Commissioners relates solely to the method by which 
the citizens of the municipality shall exercise their 
- franchise as voters in the choice of Commissioners, in 
the regulation of which the Legislature possesses very 
broad powers. State v. Dillon, 32 Fla. 545, 14 South. 
Rep. 388, 22 L.R.A. 124; State v. Johns, 109 South. 
Rep. 228; Jacksonville v. Bowden, 67 Fla. 181, 64 
South. Rep. 769; Peck v. Matthews, 85 Fla. 54, 95 
South. Rep. 234. 


_In its purely governmental relations, a municipality 


thus elected constituting a majority, or in some in- - 
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is a subordinate political sub-division of the State 
created for purposes of local government. Weller v. 
Osban, 60 Fla. 268, 52 South. Rep 970; Hardee v. 
Brown, 56 Fla. 377, 47 South. Rep. 834. The method 
and manner in which the right to vote shall be exer- 
cised in local municipal elections is peculiarly within 
the regulatory powers of the Legislature in view of 
Art. 8, Sec. 8. of the Constitution assigning the pow- 
er to the Legislature “to establish and to abolish mu- 
nicipalities, ‘provide for their government’, to pre- 
scribe their jurisdiction and powers, and to alter and 
amend the same at any time.” This power is plenary 
except as restrained by other provisions of the Con- 
stitution, State or Federal. Even if the equality clause 
of the 14th Amendment extends to the matters un- 
der consideration, we see therein no violation of either 
its spirit or letter. See Mason v. Missouri, 179 U.S. 
328, 45 L.Ed. 214; Carrithers v. City of Shelbyville, 
104 S.W.Rep. 744, 17 L.R.A. (N.S.) 421; Taggart v. 
Claypool, 44 N.E. Rep 18, L.R.A. 586; Williams v. 
Eggleston, 170 U.S. 304, 42 L. Ed. 1047; People v. 
Gordon, 113 N.E.Rep. 864; Hope v. New Orleans, 
30 South. Rep. 842; Chancler v. Neff, 298 Fed. 515; 
Atty. Gen’l. v. Pelletier, 134 N.E.Rep. 407, 414; 
McPherson v. Blackner, 52 N.W.Rep.473; 16 L. R. A. 
475; idem., 146 U.S. 1; 36 L.Ed. 869; Minor v. Hap- 
persett, 21 Wall. (U.S.) 162; 22 L.Ed. 627; Pope v. 
Williams, 1938 U.S. 621; 48 L.Ed. 817; Sweeney v. 
Coulter, 58 S.W. Rep. 784; 12 C.J. 1149; 20 C.J. 
104, et seq. 

Appellants also contend that the election herein- 
above mentioned was invalid because voting therein 
was restricted to freeholders. Sec. 47 of Chap. 12990, 
supra, provides: “Before such bonds shall be issued 
an election shall be called by the Commission and no- 
tice of such election shall be published, etc. ***. If 
a majority of the legally qualified voters, voting at 
said election, shall vote for issue of said bonds, then 
Commission may by Ordinance provide for issuance 
of the bonds. * * *.” No provision in the Charter 
Act of this municipality (Chap. 12990) relating spe- 
cifically to the qualifications of voters in bond elec- 
tions has been called to our attention. Chap. 9294, 
Laws of Florida (now Sec. 250, Gen. Laws 1927), was 
approved June 7, 1923. That Chapter provides: “It 
shall be unlawful for any person to vote or participate 
in any county, district, or other bond election held in 
this State, who is not a freeholder therein and who 
is not otherwise qualified as a voter therein.” Appel- 
lants contend that since the Charter Act of this mu- 
nicipality became a law on June 6, 1927, and contained 
a clause repealing all laws in conflict therewith, it 
repealed Chap. 9294, supra, so far as this municipality 
is concerned, resting their contention upon Fergusson 
v. McDonald, 66 Fla. 494, 63 South. Rep. 915. There 
is, however, no inconsistency or conflict between the 
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Special and General Laws, just mentioned. The Spec- 
ial Law, the Charter Act of this municipality, does 
not undertake to prescribe the qualification of those 
who shall vote in bond elections in the municipality, 
but contents itself with the provision that the bonds 
shall be issued “if a majority of the legally qualified 
voters, voting at said election, shall vote for issue of 
said bonds,” leaving the matter of qualification to 
the provision of the existing General Law on the sub- 
ject, Chap 9294, supra, which excludes all but free- 
holders. There is a clear field for the operation of both 
Statutes without conflict.. In Sec. 47 of the Charter 
Act, the Legislature was dealing exclusively with the 
matter of bond issues by this municipality, not or- 
dinary elections of a political nature, and when with- 
out specifically prescribing the qualifications of those 
who should be entitled to vote in such bond election, 
the Legislature provided for submission of the ques- 
tion of the issuance of bonds to the “legally qualified 
voters”, one of the qualifications contemplated was 
that such voters should be freeholders as provided 
by the existing General Law. In order for a Special 
Law with reference to the government of a municipal- 
ity to control over a General Law under Article 3, 
Sec. 24, Constitution of Florida, the two laws must be 
inconsistent. City of St. Petersburg v. Pinellas Coun- 
ty Power Co., 87 Fla. 315, 100 South. Rep. 509; City 
of Apalachicola ‘v. State, 93 Fla. 921, 112 South. 
Rep 618; State v. Avon Park, 118 South. Rep. 223. 
There being no inconsistency between Chap. 9294 
and Chap. 12990, supra, with reference to the quali- 
fications of those entitled to vote in bond elections in 
this municipality, the former Statute is not repealed 
by the latter as to this municipality. See Sanders v. 
Howell, 73 Fla. 563, 74 South. Rep. 802; City of Tam- 
pa v. Prince, 63 Fla. 387, 58 South. Rep. 542; State 
v. Sanders, 79 Fla. 835, 85 South. Rep. 333; Anderson 
v. City of Ocala, 87 Fla. 257, 99 South. Rep. 667. 
The municipality is indebted to Lake Placid Land 
Co. in the sum of $35,000, evidenced by promissory 
notes of the municipality, for money loaned by the 
Land Company and used by. the municipality in pre- 
liminary work upon the proposed golf course. The 
municipality is also indebted to divers other persons 
for work done and materials furnished for the same 
purpose. Appellants further contest the validation of 
the bonds because it is anticipated by them that the 
debt to Lake Placid Land Co. will be paid from the 
proceeds of the bonds, which action appellants claim 
would be illegal, for divers reasons, amongst which 
are that the bonds for the golf course thus in effect, 
become refunding bonds in part and are not issued 
in accordance with the General Statute on that subject, 
Chap. 11855, Acts of 1927. Even if this objection 
relates to the validity of the bonds as distinguished 
from an illegal expenditure of the proceeds, as to which 


appellants would have their appropriate remedy (see 
Perry, v. Panama City, 67 Fla. 285, 65 South. Rep. 
6; City of Tampa v. Salamson, 35 Fla. 446, 17 South. 
Rep 581), and even if Chap. 11855, swpra, would oth- 
erwise be applicable (see State v. Avon Park, 118 
South. Rep 223; City of Apalachicola v. State, supra), 
the objections can not be sustained as to these bonds. 
The Charter Act (Secs. 3-H and 48) expressly author- 
ize the Town to acquire and maintain golf courses. 
When proper authority is granted by the Legislature, 
the ownership, maintenance and operation of public 
golf courses is a permissible municipal function un- 
der the Constitution, Art. 9, Sec. 5. See City of 
Bradenton v. State 88 Fla. 381, 102 South. Rep. 556; 
36 A.L.R. 1297; Peterson v. Town of Davenport, 90 
Fla. 71, 105 South. Rep. 265; 46 A.L.R. 602, note 673- 
707; Earle v. Dade County, 92 Fla. 432, 109 South. 
Rep. 331; Bolick v. State, 117 South. Rep 387. The 
Charter Act, Sec. 92, further expressly authorizes 
the municipality to borrow not to exceed one hundred 
thousand dollars to provide for necessary expenses 
either for the commencing or carrying on of work on 
the golf courses or other public work until sufficient 
taxes were collected. Sec. 47 of the Charter Act also 
provides: “Proceeds of sale of such bonds may be 
used for any purpose that shall be declared by five 
votes of the Commission to be of public nature or for 
public welfare or necessity.” The Town Commission, 
by unanimous vote, has formally declared the pay- 
ment of the indebtedness aforesaid to be “for public 
benefit, of public nature and for public welfare.” The 
last mentioned provision of the Charter does not, of 
course, confer unlimited authority on the Commission 
to determine what is a public municipal function, nor 
is the finding of the Town Commission conclusive of 
the matter. That question is always for ultimate 
judicial determination, though due weight will be given 
to a determination by legislative authority. See City 
of Bradenton v. State, and cases following the same, 
supra. 

Here we have a case in which the municipality 
has exercised express authority to borrow money to 
pay the cost of preliminary work upon an expressly 
authorized and permissible municipal project and pro- 
poses to complete the project and pay the cost of pre- 
liminary work from the proceeds of bonds issued 
for that express purpose pursuant to express authority. 
In view of the express Charter provisions, the fact that 
the municipality may contemplate using a part of the 
proceeds of the bonds to retire expressly authorized 
preliminary indebtedness upon the project, presents 
no such excess or abuse of authority in the issuance 
of the bonds as to render the same invalid. See Perry 
v. Panama City, 67 Fla. 285, 68 South. Rep. 6; Mer- 
rell v. St. Petersburg, 74 Fla. 192, 76 South. Rep. 699; 
State ex rel. Wilkes v. Bradenton, 92 Fla. 793, 110. 
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South. Rep. 127; Lewis v. Leon County, 91 Fla. 118, 
153, 107 South. Rep 146, 158. If any part of the 
preliminary indebtedness proposed to ve paid was not 
incurred within the limitation of the town’s authority, 
or is invalid for any other reason, an affected tax- 
payer may prevent the disbursement in an appropriate 
proceeding. These bonds do not become refunding 
bonds because of the proposed payment from the pro- 
ceeds of the preliminary indebtedness here in question, 
but they are original bonds for the purpose, in part, 
of originally funding or paying off an expressly auth- 
orized floating debt incurred in furtherance of a per- 
missible and expressly authorized municipal project. 
See Hardin v. McFarlan, 82 Ill. 138; and Commissioner 
v. Newell, 80 Ill. 587, modifying City of Galona v. 
Corwith, 48 Ill. 423. It seems to be the weight of 
authority that when a City is expressly authorized 
to borrow money to pay the preliminary expense of 
inaugurating a permissible and expressly authorized 
municipal project, and is also authorized to issue 
bonds to pay the cost of the project, such city, in the 
absence of any other restraining provisions of law, 
may issue negotiable bonds for the authorized purpose 
and out of the proceeds pay off a floating debt law- 
fully incurred by virtue of such express authority and 
in furtherance of the authorized project for which the 
bonds are authorized to be issued. See Morris & 
Whitehead, v. Taylor, 49 Pac. Rep. 660, and authori- 
ties therein cited; National Life Ins. Co. v. Mead, 82 
N.W.Rep. 78; City of Huron v.Second Ward Savings 
Bank, 86 Fed. 272; McQuilling Munic. Cor. (2d Ed.) 
Sees. 2429, 2441; Dillon Munic. Corp. Sec. 939; Sim- 
onson, Municipal Bonds, Sec. 125. The rule just stated 
does not conflict with the decisions in City v. Bren- 
ham v. German-American Bank, 144 U.S. 173. 36 L.Ed. 
390, and in Hill v. Memphis, 134 U.S. 198, 33 L. Ed. 
887. In the first, the City possessed only express 
authority to borrow for corporate purposes. A ma- 
jority of the Court held that the power to issue ne- 
gotiable bonds could not be implied from the mere pow- 
er to borrow. In the second, the City was also without 
express power to issue bonds, and the Court held 
that the power did not exist by implication. Nor does 
the rule just stated conflict with the generally ac- 
cepted doctrine that a municipality is without power 
to issue negotiable refunding bonds in the absence 
of express authority so to do. 

A further objection based upon the anticipated 
payment of the loan from Lake Placid Land Co. rests 
upon the contention that because one of the Town Com- 
missioners who voted for the issuance of bonds, his 
vote being essential to their issue, was at the time 
the manager of the Land Company, such Commis- 
sioner occupied a fiduciary relation to both the debtor 
municipality and the creditor corporation, and from 
that premise it is contended that his action in voting 


upon the issuance of the bonds was in violation of 
public policy. Lainhart v. Burr, 49 Fla. 315, 38 South. 
Rep. 711; Dillon Munic. Corp. Sec. 772. See also 
in this connection Twin-Lick Oil Co. v. Marbury, 91 
U.S. 587, 23 L.Ed. 328. 

This objection, however, can not be entertained 
in this proceeding because, in its last analysis, it per- 
tains not to the validity of the bonds but to the pro- 
priety and legality of a proposed disbursement of a 
portion of the proceeds. The object for which the 
bonds are to be issued is a permissible and valid one. 
Payment of the loan from the Land Company is not 
one of the expressed purposes for which the bonds 
are to be issued. That action is merely anticipated 
by Appellant. There exists other preliminary indebt- 
edness to divers other persons the legality of the pay- 
ment of which from the proceeds of the bonds is not 
questioned by appellants. Even if the dual capacity 
of the Commissioner in question offends against pub- 
lic policy so as to taint the transaction between the 
Land Company and the Town, a question which we 
do not now consider, that relationship would not pre- 
clude a vote by the Commissioner upon the issuance 
of bonds for a valid purpose, in the issuance of which 
such Commissioner cast an essential vote. If from 
the proceeds of bonds so issued, an illegal expenditure 
is attempted, relief by appropriate proceedings is 
available to affected taxpayers. If the action of the 
Commissioner is illegal because of his dual relation- 
ship, it is the illegal expenditure of the proceeds, and 
not the issuance of the bonds, that would violate pub- 
lic policy, where, as here, the bond issue is for a valid 
public purpose, and the expenditure in question is mere- 
ly anticipated and incidental, and involves only a rela- 
tively minor portion of the proceeds. See Perry v. Pan- 
ama City, 67 Fla. 285, 65 South. Rep. 6; City of Tampa 
v. Salamonson, 35 Fla. 446, 17 South. Rep. 581; Lewis 
v. Leon County, 91 Fla. 118, 149, 107 South. Rep. 
146, 157. If the basic or essential purpose of the 
bonds, as distinguished from a merely anticipated and 
incidental disbursement of a portion of the proceeds, 
was to pay off an illegal indebtedness it might be com- 
petent to consider the question in a validation pro- 
ceeding. 

Appellants’ contention that the period of maturity 
of the fire truck bonds is excessive when compared to 
the probable life of that utility, is not supported by any 
evidence as to what the probable useful life of the 
fire truck will be. We can not take judicial notice 
of the probable life of the fire truck, even when meas- 
ured by the most remote maturity of the fire truck 
bonds, which is eighteen years. It follows therefore 


that the objection can not be sustained. 

We have carefullly examined all other matters as- 
signed by appellants in objection to the bonds, but 
find no ground for reversal. 
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The decree appealed from is affirmed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed February 6, 1929. 

An appeal from the Circuit Court for Highlands 
County, W. J. Barker, Judge. 

W. D. Bell, for Appellants; 

Treadwell & Treadwell and R. A. Rasco, for Ap- 
pellee. 


THE STATE OF FLORIDA, 


Appellant, 
v. WALTON COUNTY. 
WALTON COUNTY, FLORIDA, 
Appellee. 


TERRELL, C.J. 

This suit is brought pursuant to Section 3296 et 
seq., Revised General Statutes of Florida, 1920 (Sec. 
5106 Comp. Gen. Laws of Fla. 1927) to validate cer- 
tain bonds of Walton County, Florida, issued under 
authority of Chapter 13528, Acts of 1927, Laws of 
Fla. There was an answer to the petition on the part 
’ of the State challenging the validity of the said bonds 
on the ground that they were issued in violation of 
Sec. 5 of Art. IX of the Constitution of Florida. 

Section 5, of Art. IX of the Constitution, among 
other things, provides that the legislature shall auth- 
orize counties in this state to assess and impose taxes 
for county purposes and for no other purpose. It is 
contended here that the bonds authorized by Chapter 
13528, Acts of 1927, are not for a county purpose as 
contemplated by Sec. 5, of Art. IX of the Constitution 
and that in consequence thereof no county taxes can 
be assessed and imposed to pay the interest and to 
provide a sinking fund to retire said bonds. 

Chapter 13528, Acts of 1927, authorized the issu- 
ance of county bonds to purchase a site and to con- 
struct a hospital or hospitals in Walton County. The 
contention of appellant as to the validity of said 
bonds is grounded on the decision of this court in Mc- 
Rae et al vs. McSwain et al Fla.,.—__ 116 So., 
862. 

In McRae et al vs. McSwain et al, Chapter 10514, 
Acts of 1925 was held void because it did not provide 
that the “general hospital” authorized therein was for 
a county purpose and because the said act did not 
authorize the county commissioners of DeSoto County 
to purchase a site and erect said hospital. 

In the main Chapter 10514, Acts of 1925, which 
was held void and inoperative in McRae vs. McSwain, 
supra and Chapter 13528, Acts of 1927 which is as- 
saulted in the instant case are similar in purpose and 
construction but the very grounds on which Chapter 
10514 Acts of 1925 was held void were cured in Chap- 
ter 13528, Acts of 1927, in that said last recited Act 
specifically authorizes the purchase of a site for the 


construction of the hospital or hospitals so authorized 
and Sections 13 and 19 of the said Act provide that 
said hospital or hospitals shall be for a public pur- 
pose and for the benefit of all the people of the 
county. 

We think that such provisions bring Chapter 13528, 
Acts of 1927, within the purview of Section 5 of 
Article IX of the Constitution so the decree of the 
chancellor below must be and is hereby affirmed. 

Affirmed. 

ELLIS and MORWN, JJ., concur. 

WHITFELD, P.J., and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed January 28, 1929. a 

An appeal from the Circuit Court for Walton Coun- 
ty, THOMAS F. WEST, Judge. 

L. L. Fabisinski, State Attorney for Appellant. 

D. Stuart Gillis, for Appellee. 


IRENE COLVIN, 


Appellant, 
Vv. DESOTO COUNTY. 
J. BOYD ENWER et al, 
Appellees. 


WHITFIELD, P. J. | 
It appears that E. J. Colvin, a married man, after 


_ being seized and possessed of described lands in Flor- 


ida, became insane and the property was conveyed to 
others by the guardian of the insane owner, the wife 
not in any way conveying or relinquishing her dower 
rights and was not a party to the court proceedings 
under which the guardian of the insane husband con- 
veyed the lands. The insane husband having died, his 
widow brought suit to have her dower interest in the 
lands awarded to her. A demurrer to the bill of com- 
plaint was overruled. The defendants in effect plead- 
ed that E. J. Colvin resided in Missouri, was there ad- 
judged insane and a guardian for him was duly ap- 
pointed ; that the guardian was by the County Judge of 
DeSoto County, Florida, duly authorized to sell the 
lands and did sell and convey the lands in the manner 
required by law. The plea was sustained on argument 
and complainant appealed. 

Under the statute a widow is “entitled to dower 
in * * all the lands, tenements and hereditaments of 
which her husband died seized and possessed, or had 
before conveyed whereof she had not relinquished her 
right of dower as provided by law, which * * shall be 
and enure to her proper use and behoof in and during 
the term of her natural life.” Section 3629, Rev. Gen. 
Stats. 1920, Section 5493, Comp. Gen. Laws 1927. 

The statutes provide that where in appropriate 
judicial proceedings a guardian of a lunatic shall be 
duly authorized to make a deed of conveyance of a 
lunatic’s real estate to a purchaser, “such deed shall — 
be effective to convey all right, title and interest of - 
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said lunatic in and to said real estate’. Sections 
3991-3997, Rev. Gen. Stats. anes: Sections 5913-5919, 
Comp. Laws 1927. 

While under the statute a sesaainiies may by deed 
duly authorized convey all the right, title and interest 
of'a lunatic in his lands, such deeds of conveyance 
does not of itself convey the dower rights of a wife 
of the lunatic if he be a married man. And in the 
absence of proper proceedings to relinquish or bar the 
dower rights of the wife of a lunatic, they are not af- 
fected by the mere conveyance of the lunatic’s right, 
title and interest in his lands. See Davis v. Hutton, 
127 Ind. 481, 26 NE 187; 19 C. J. 521; Williams v. 
Courtney, 77 Mo. 587. See also Roan v. Holmes, 32 
Fla. 295, 13 So. 339; Pingree v. DeHaven, 90 Fla. 
42, 105 So. 147. . 

Reversed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, C. J: and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed January 28, 1929. 

An ‘appeal from the Circuit Court for DeSoto 
County, W. J. Barker, Judge. 

Leitner & Leitner, for Appellant; 

Burket & Fish and Treadwell & Treadwell, for Ap- 
pellees. 


SHIPLEY-YOUNG COMPANY, 
a Corporation, E. R. 

SHIPLEY, J. E. GEAGLEY, 
M. V. SHIPLEY, 


Appellants, 
Vv. . HILLSBOROUGH COUNTY. 
D. D. YOUNG, 
Appellee. 
PER CURIAM. 


In this case a bill was filed by Young who al- 
leged that he was a stockholder in a corporation, the 
Shipley-Young Company, and that he was an officer 
and director of said corporation. That the other di- 
rectors of the corporation pretended to cancel his stock 
in that corporation and elected another to sit in his 
place as an officer and director in such corporation 
and had, without authority of law, deprived him of his 
rights as a stockholder, director and officer of such 
corporation. 

A demurrer was filed to the bill of complaint. The 
demurrer was over-ruled and this order of Court ov- 
er-ruling the demurrer is assigned as error. After 
considering the allegations of the bill of complaint, 
we are of the opinion that the demurrer was properly 
over-ruled and so hold. 

‘An answer was filed alleging in effect that the 
stock issued to the complainant had been procured 
through covin and fraud and affirmative relief was 
prayed against the complainant on counter claim set 


up in the answer. Replication was filed. A Master 
was appointed and testimony taken and report of the 
Master made to the Court. 

On consideration of the Master’s report, final de- 
cree was entered in favor of the complainant. From 
this decree appeal is taken. 

The record is voluminous and although its consid- 
eration has required many hours of tedious reading 
to familiarize ourselves with the contents thereof, we 
have done so and find that in reaching his conclusion 
the Chancellor was compelled to consider a large vol- 
ume of testimony, a great deal of which is conflicting 
and in which much animosity is shown, and a very 
large part of which has no relation to the issues in- 
volved. 

To reverse the decree of the Chancellor, we would 
be required to find from the record that the evidence 
clearly shows that the decree was erroneous. 

This Court has repeatedly held, “A decree solely 
on questions of fact will not be disturbed unless the 
evidence clearly shows that it was erroneous”. And 
again, in many cases this Court has held that, “Where 
there is irreconcilable conflict in the testimony in 
which a decree is based, but there is evidence to sup- 
port the decree it will not be reversed”. 

The decree should, therefore, be affirmed, and it is 
so ordered. 

Affirmed. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur. 

TERRELL C.J. and BROWN, J., concur in the 
opinion and judgment. 

ELLIS, J., concurs in the conclusion reached. 

Opinion filed January 26, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, L. L. Parks, Judge. 

Caraballo, Moran & Graham, for Appellants; 

No appearance for Appellee. 


H. O. HART and WILLA L. HART, 
his wife, 
Appellants, 
v. PALM BEACH COUNTY. 
OREL J. MYERS, as Receiver of 
Palm Beach Bank & Trust Company, 
Appellee. 
TERRELL, C. J. 
The appellee as receiver of the Palm Beach Bank 
& Trust Company brought suit against the appel- 
lants in the Circuit Court of Palm Beach County 
to foreclose a mortgage on real estate. The defendant, 
Mrs. Willa L. Hart, filed her answer to the bill al- 
leging in substance that she was a free dealer, that 
she did not execute the mortgage sought to be fore- 
closed, that she did sign a mortgage in blank and 
delivered it to her husband to be filled in and used by 
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him if he found it necessary, but it was to encumber 
other property from that described therein, that the 
blank mortgage signed by her and delivered to her hus- 
band was not witnessed, was unacknowledged and was 
blank as to grantor, grantees, and description of the 
land, that without her knowledge and consent and in 
violation of the trust which she reposed in her hus- 
band, and in violation of the conditions under which 
the blank mortgage was signed and delivered to him, 
he filled in the blanks making the mortgage to the 
Palm Beach Bank & Trust Company, thereby incum- 
bering her home which was her separate statutory 
property and estate. The defendant, H. O. Hart, 
filed his answer to the bill setting up substantially 
the same defense. Testimony was taken and on final 
hearing a decree of foreclosure was entered. Appeal 
is taken from this decree. 

There is substantial evidence in the record that 
the mortgage brought in question was delivered to 
the mortgagee bank in its completed form by the hus- 
band; but the evidence is to the effect that Mrs. Hart 
merely signed a blank form of mortgage which con- 
-tained no parties or description of property. 

It is true that in this State a wife who has been 
made a free dealer may ordinarily convey or encum- 
ber her separate property without being joined by her 


husband. Lerch v. Barnes, 61 Fla. 672, 54 South. | 


Rep. 763, and mortgages so executed do not have to 
be witnessed. Walker v. Heege, 78 Fla. 667, 83 So. 
Rep. 605. But this rule does not apply where the wife 
gives a mortgage on her separate property to secure 
the debt of her husband as was the case here. In 
such cases the mortgage must be executed in keeping 
with all the requirements of law respecting convey- 
ances by married women. See also Hutchinson v. 
Stone, 79 Fla. 157, 84 So. Rep. 151. 

Since the property described in the mortgage is 
the separate property of Mrs. Hart, and since the 
mortgage is one designed to secure the debt of Mrs. 
Hart’s Husband, Sec. 1 of Art. XI of the Constitution 
controls, notwithstanding that Mrs. Hart had become 
a free dealer by virue of the statutory process de- 
scribed by Sections 3218, et seq, Rev. Gen. Stats. 
of 1920. Mrs. Hart’s status as a statutory free deal- 
er can not affect the mandatory provisions of the 
Constitution with respect to the manner in which the 
separate property of a married woman may be made 
liable for the debt of her husband. 

In the instant case the evidence is uncontradicted 
that the paper signed by Mrs. Hart and delivered to 
her husband was a blank form of a mortgage with- 
out the name of mortgagor, mortgagee or description 
of property and there is no evidence that Mrs. Hart 
authorized the names of the parties or the description 
of the land to be written in the blank form as was 
done. It was therefore a nullity and even if acknowl- 


edged, was ineffective to encumber the separate prop- 
erty of Mrs. Hart under the circumstances of this case. 

The decree below is accordingly reversed. 

Reversed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed January 24, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 


J. Stockton Bryan, Edwin T. Osteen and S. L. Low-. 


enstein, Jr., for Appellants; 
Blackwell, Donnell & Moore, for Appellee. 


JOSEPH SPADARO and JOSIAH 
H. FITCH, jointly and 
severally, 

Plaintiffs in Error. 

LEE COUNTY. 

J. W. BAIRD, as TRUSTEE for . 
JOHN C. HINKSON, MRS. L. M. 
STROUP, A. TUTTLE SMITH, MAMIE 
E. NICHOLSON, W. W. STONE, W. B. 
ROGERS, EMANUEL STERN, AUGUSTA 
STERN, WALTER S. TURNER, and 
J. W. BAIRD, 

Defendants in Error. 
BUFORD, J. 

This case comes to the Supreme Court from a fin- 
al judgment entered after a demurrer to pleas to an 
amended declaration had been sustained. The sole 
question presented by the record is whether or not 
the demurrers to the amended pleas should have been 
sustained. 

The amended declaration is in one count and it 
may serve a useful purpose to set it out in full, which 
we do, in the following language: 

“Comes now J. W. Baird, as Trustee, for John 

C. Hickson, Mrs. L. M. Stroup, A. Tuttle Smith, 
Mamie E. Nicholson, W. W. Stone, W. B. Rogers, 
Emanuel Stern, Augusta Stern, Walter S. Turner 
and J. W. Baird, plaintiff, by his undersigned at- 
torneys, and with leave of the Court first had, 
files this his amended declaration and sues Jos- 
eph Spadaro and Josiah H. Fitch, non-residents 
of the State of Floirda, temporarily sojourning 
in the County of Lee, State of Florida, defend- 
ants, jointly and severally, for that the defend- 
ants on the 3rd day of October, 1925, by their 
three (3) certain promissory notes, now overdue, 
as will hereinafter more fully appear, promised 
to pay to the plaintiff on or before the 3rd day 
of October, 1926, the sum of eleven thousand 
($11,000) Dollars with interest from date thereof 
at the rate of eight (8%) per cent per annum 


and all costs of collection including a reasonable . 
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1927, the further sum of six thousand ($6,000.00) 
Dollars, with interest from date thereof at the 
rate of eight (8%) per cent per annum and alt 
costs of collection including a reasonable attor- 
ney’s fee; and on the 3rd day of October, 1928, 
the further sum of Six Thousands ($6,000.00) dol- 
lars with interest from date thereof at the rate 
of eight (8%) per cent per annum and all costs 
of collection, including a reasonable attorney’s 
fee, all of said notes being executed and delivered 
in Lee County, Florida; and that said defendants, 
contemporaneously with the execution and deliv- 
ery of said notes did execute and deliver to the 
plaintiff, a written instrument wherein and 
whereby said defendants agreed that if default 
should be made in the payment of said sum of 
money, or any part thereof, as provided in said 
promissory notes, or if the interest that may be- 
come due thereon, or any part thereof, should be 
due and unpaid for the space of thirty days, then 
and from thenceforth it should be optional with 
the plaintiff to consider the whole of said prin- 
cipal sum expressed in said promissory notes as 
due and payable. That one of said notes and in- 
terest on all of said notes became due and payable 
on the 3rd day of October, 1926; have remained 
unpaid for more than thirty days, and are now 
unpaid; that no part of said principal or inter- 
est, as provided in said notes, has been paid, and 
that the plaintiff has exercised his option and has 
declared the whole of said principal and interest, 
as provided in said notes, to be due and pay- 
able. That the defendants have failed and refused 
to pay said principal sum and interest, as evi- 
denced by said notes, or any part thereof, al- 
though frequently requested so to do, and that 
it has become necessary and the plaintiff has em- 
ployed attorneys to enforce the collection there- 
of. True and correct copies of said promissory 
notes are hereto attached, marked “Exhibit A,” 
“Exhibit B’”, and “Exhibit C’’, respectively, and 
made a part of this declaration. A true and cor- 
rect copy of said written instrument which was 
executed and delivered by the defendants con- 
temporaneously with the execution and delivery of 
said promissory notes is hereto attached marked 
“Exhibit D”’ and made a part of this declaration. 


“WHEREFORE the plaintiff claims damages 
in the sum of thirty thousand ($30,000.00) Dol- 
lars, and therefore he brings this suit.” 


It will be observed that this declaration constitutes 
a declaration on a contract, which contract embraced 
three certain promissory notes and a mortgage to se- 
cure the same. The notes, except for difference in 
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attorney’s fee; and on the 3rd day of October, amount and due date as stated in the declaration were 


in the following form: 
“$11,000.00 Fort Myers, Florida, 
October 3, 1925. 
On or before the third day of October, 1926, 
for value received, we jointly and severally prom- 
ise to pay to J. W. Baird, as Trustee for John C. 
Hickson, Mrs. L. M. Stroup, A. Tuttle Smith, 
Mamie E. Nicholson, W. W. Stone, W. B. Rogers, 
Emanuel Stern, Augusta Stern, Walter S. Turner, 
and J. W. Baird, or order, eleven thousand and 
no/100 ($11,000.00) dollars, with interest from 
date at eight (8%) per cent per annum, payable 
at the office of Bank of Fort Myers and Trust 
Co. Fort Myers, Florida, and all costs and a rea- 
sonable attorney’s fee if placed in the hands of 
an attorney for collection. The makers and en- 
dorsers severally waive presentment for payment, 
protest and notice of protest and non-payment of 
this note. 
JOSEPH SPADARO 
JOSIAH H. FITCH 


Secured by mortgage dated October 3, 1925, 


from makers of this note to J. W. Baird, as Trus-. 


tee ” 


The accelerating clause contained in the mortgage 


under which the plaintiff claimed the right to declare 
the aggregate sum of the notes due and payable at 
and before the institution of the suit was, and is, as 
follows: 

“And the said parties of the first part for 
themselves and their heirs, executors and admin- 
istrators, do hereby promise, covenant and agree 
to pay unto the said party of the second part, 
his successors or assigns, the said sum of money 
and interest, as above mentioned and secured to 
be paid as aforesaid; and that if default should 
be made in the payment of the said sum of money, 
or any part thereof, as provided in the said prom- 
issory notes, or if the interest that may become 
due thereon, or any part thereof, shall be due and 
unpaid for the space of thirty days, then and from 
thenceforth, it shall be optional with the said par- 
ty of the second part, his successors or assigns, 
to consider the whole of said principal sum ex- 


pressed in said promissory notes as due and pay- 
able.” 


The pleas interposed were three in number. The 
first plea attempted to set up a failure of considera- 
tion, alleging in effect that the plaintiff for himself 
and his associates, as part of the consideration influ- 
encing the sale, had promised and agreed to sell the 
lands, the payment for which the notes and mortgage 
were given to secure, at a profit for the defendants 
within sixty (60) days. after the purchase by the de- 
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fendants. That this plea sets up no defense is so ele- 
mentary as to warrant no discussion. 

The third plea attempts to set up the same defense 
as the first plea and. the demurrer thereto was prop- 
erly sustained. 

The second plea was as follows: 

“That the said notes sued upon were given as 
a part of the purchase price of twenty-five (25) 
acres of land situated in Lee County, Florida, and 

- more particularly described in the certified copy 

of mortgage attached to plaintiffs’ declaration, 
and in accordance with contract entered into be- 
tween the said J. W. Baird on behalf of himself 
and the other plaintiffs herein, made in the City 
of New York on the 2nd day of October A. D. 
1925, and that the said note marked “Exhibit B” 
to the plaintiffs’ declaration, for the sum of 
$6,000.00 is not due and payable and, under the 
terms of said note, was not due and payable at 
the time of the institution of this suit, nor until 
the 3rd day of October, A. D. 1927; and that the 
said note for the sum of $6,000.00 marked “Ex- 
hibit C” to plaintiffs’ declaration was not due at 
the time of the institution of this suit and is not 
now due, and is not due and payable until the 
3rd day of October A. D. 1928, and that under 
and by the contract entered into between the said 
J. W. Baird and these defendants in the City of 
New York on the 2nd day of October A. D. 1925, 
said notes were not due and payable until the dates 
mentioned therein, to-wit: the 3rd day of October, 
A. D. 1927, and the 3rd day of October, A. D. 
1928, and that the provision of the mortgage 
mentioned in the declaration ‘and that if default 
should be made in the payment of the said sum 
of money or any part thereof, as provided in said 
promissory notes, or if the interest that may be- 
come due thereon, or any part thereof, shall be 
due and unpaid for a space of thirty days, then 
and from thenceforth it shall be optional with the 
said party of the second part, his successors and 
assigns, to consider the whole of said principal 
and sum expressed in said promissory notes as 
due and payable’ was not intended by the parties 
to make said notes subject to suit other than the 
foreclosure of the mortgage attached to plaintiffs’ 
declaration, and made a part thereof, and that it 
was not the intention of the parties in incorpor- 
ating said provision in the mortgage to make said 
notes due and payable at an earlier date than 
mentioned therein for the purpose of permitting 
a common law action to be based thereon, and 
that the plaintiffs should not maintain their ac- 
tion on said notes until such time as the same are 
due.” 

It is to the order sustaining the demurrer to this 


plea that counsel had addressed the burden of their 
argument in this Court. 

If the declaration had been one declaring on the 
notes alone the 2nd plea, as above quoted, would have 
been a good plea, but the declaration is not so framed. 
The declaration is framed on the theory that the notes 
and the moragage taken together constituted a con- 
tract between the parties under which the makers 
thereof became obligated to pay the payee and mort- 


gagee therein named, their heirs and assigns, certain © 


monies under certain conditions for a valuable con- 
sideration had and received. The suit is between the 
original parties to the contract. The parties to the con- 
tract had the right to contract and agree as they saw 
fit and the language appearing in the several notes 
and the language appearing in the mortgage shows 
beyond question that the notes and the mortgage con- 
stituted one contract between the parties and in that 
contract the obligors thereof included the provision 
above quoted from the mortgage and in that provision 
they stipulated and agreed that if default should be 
made in the payment of the said sum of money (re- 
ferring to the sum of $23,000.00 evidenced by the three 
certain promissory notes which had theretofore been 
mentioned in the said mortgage) or any part thereof, 
as provided in the said promissory notes, or if the in- 
terest that became due thereon, or any part thereof, 
should be due and unpaid for the space of thirty (30) 
days then and from thenceforth, it should be optional 
with the mortgagor, his successors and assigns, to con- 
sider the whole of said principal sum expressed in the 
said promissory notes as due and payable. 

Now, it is clear that the contracting parties in- 
tended by this stipulation to provide that the aggre- 
gate amount of the three notes should become due and 
payable at the option of the holder thereof in the 
event that any one of said notes or the interest there- 
on should remain unpaid for a period of thirty days 
after the same became due and payable under the 
terms and conditions expressed in such note. 

We do not think that it is necessary to go beyond 
the opinions of this Court to find authority for hold- 
ing that the effect of the stipulation referred to in 
the mortgage was to accelerate the maturity of the 
notes under the conditions named in the acceleration 
clause heretofore quoted. In Taylor et al vs. American 
National Bank of Pensacola, Fla. 63 Fla. 631, 57 Sou. 
678, this Court say: 

“While it is true that, where a note evidencing 
a debt and a mortgage to secure its payment are 
executed at the same time in one transaction, 
and the mortgage refers to the note, they should 
be considered together in determining their mean- 
ing and effect, this does not mean or imply that 
the provisions of one of such instruments are to 
be imported bodily into the other. Considered to- 
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gether or construed together simply means that, 
if there be any provisions in one of such instru- 
ments limiting, explaining or otherwise affecting 
the provisions of the other, they will be given ef- 
fect as between the parties themselves and all per- 
sons charged with notice, so that the intention 
of the parties may be carried out, and the entire 
agreement actually made in the contemporaneous 
transaction may be effectuated.” 

The enunciation here expressed applies to the case 
now before us as this suit is one between the parties 
to the contract. We might quote with approval from 
other courts sustaining the rule above enunciated 
notable among which is that in the case of Chambers 
vs. Marks, 93 Ala. 412, 9 Sou. 74, in which Mr. Jus- 
tice Clopton clearly expressed-the rule applicable to 
such cases, but we can discern no good purpose to be 
served by further extending this opinion. See also Wil- 
son vs. Kirchan, 255 Pac. Rep. 368. 

We find no error in the judgment of the court be- 
low and, therefore, same should be affirmed and it is 
so ordered. 

Affirmed. 

WHITFIELD, P.J., and STRUM, J., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed January 28, 1929. 

A writ of error to the Circuit Court for Lee 
County, George W. Whitehurst, Judge. 

Campbell & Campbell, for Plaintiffs in Error; 

Clements, Clements & Craven, for Defendant in 
Error. 


STATE OF FLORIDA, ex rel., 
FRED H. DAVIS, Attorney 
General, et al., 

Co-Relators, 

Vv. ORIGINAL 
QUO WARRANTO. 
CITY OF STUART, a Municipal 
Corporation of Florida, 
Respondent. 

Opinion filed January 30, 1929. 

A ease of original jurisdiction. 

Fred H. Davis, Attorney General, and Dame & 
Rogers, for Relators. 

Edwin Brobston and Smith & Kanner, for Res- 
pondents. 

BROWN, J. 

This is a case of original jurisdiction. An informa- 
tion in the nature of quo warranto was filed in this 
court in the name of the State on the relation of the 
Attorney General and some thirty odd co-relators, 
charging unlawful usurpation of municipal authority 
over the lands of the co-relators by the City of Stuart 
in violation of the constitutional rights of such co- 


relators, and prayed that the respondent City of Stu- — 


art be requested to answer by what warrant or auth- 
ority it was exercising the powers and franchises of a 
municipal corporation over said lands. The allegations 
of fact, set out at considerable length in the informa- 
tion, will be discussed later. Briefly, the gravamen 
of the charge is that said lands are of a rural or subur- 
ban character, remote from the built up portion of said 
City and entirely outside the range of municipal bene- 
fits, existing or prospective, and that certain legisla- 
tive acts extending the corporate limits of said City 
so as to embrace said lands and thus render them sub- 
ject to City taxes for City purposes, under which the 
City is exercising municipal authority over said lands, 
are arbitrary, unreasonable and void as being in vio- 
lation of the constitutional property rights of the co- 
relators owning the same. 

The writ was upon order of this court issued as 
prayed, and the respondent filed a motion to quash the 
information, also a demurrer thereto, upon the ground 
that the legislative acts therein referred to are valid 
and constitutional, that no violation of the constitu- 
tion is shown, and that the remedy of the co-relators is 
political and not judicial. Relators then filed motion 
for judgment of ouster for lack of sufficient answer. 
Respondent was later permitted to file its answer, set- 
ting up its authority from said legislative acts, and 
alleging benefits to the property of the co-relators, 
by reason of being taken inside the City. Thereupon 
the Attorney General and his co-relators interposed a 
motion for judgment of ouster, upon the ground that, 
for reasons pointed out, the respondent had failed to 
make sufficient answer to the information. 

The first question presented is one of pleading— 
that is, did the respondent have any right to attack 
the sufficiency of the information, after the issuance 
of the writ, by motion to quash and demurrer, in view 
of the fact that the Attorney General was a relator 
therein? 

The general rule is that, “where usurpation of a 
public office, or a franchise, is claimed by the State, 
and an information is filed by the Attorney General 
to test the right to hold such office or enjoy such 
franchise, it is only necessary to allege, generally, that 
the person holding the office or enjoying the fran- 
chise, does so without lawful authority, and in such 
a case, as against the State, it devolves upon such 
person to show a complete legal right to enjoy the 
privileges in question.” Enterprise vs. State, 29 Fla., 
128, 140, 10 So., 740; Carson’s: Fla. Common Law 
Pldg., p. 191. As against the State, when the informa- 
tion contains only such general allegation of the exer- 
cise of a franchise without lawful authority, the res- 
pondent may meet this by setting up in its answer, 
as justification, an act of the legislature, complete, 
valid and constitutional on its face, which act auth- 
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orizes the exercise of such franchise. If, for any reason 
aliunde the face of the statute, the same be deemed 
unconstitutional, such as that it was not lawfully 
adopted, or cannot be constitutionally applied to the 
subject matter thereof without contravening rights of 
persons or of property protected by the constitution, 
the Attorney General could set this up by replica- 
tion to such an answer, or, if he prefers, he may do so 
to commence with, in the information itself. If he 
chooses to embrace such allegations in the information, 
the legal sufficiency thereof is as much subject to at- 
tack and test by demurrer or other appropriate plead- 
ing as they would be if set up by way of replication. 
Thus, Dr. Crandall, in his recent work on “Florida 
Common Law Practice,” pages 672-3, pertinently ob- 
serves: 
“Under sections 3581, 3582, 3584, Rev. Gen. 
Stats., 1920, sections 5446, 5447, 5449, C. G. L. 
1927, it is clear that the Attorney General, if he 
prefers not to avail himself of the right to allege 
usurpations generally and call upon the respond- 
ent to show by what warrant he exercises the of- 
fice or enjoys the franchise or privilege, may 
allege the specific facts relied upon in a manner 
similar to that required of a private person who 
files the information in assertion of his claim to 
an office. The effect of this would be to advance 
the pleadings one step, and is the method which 
the legislature evidently intended to be used where 
the Attorney General files the information upon 
the relation of a party claiming title to an of- 
fice.” 

Also, in Enterprise vs. State, 29 Fla., 140, it was 
contended that while the information charged the res- 
pondents with the usurpation of municipal functions, 
it set forth facts which showed their right to exercise 
them, in this, that it was made to appear therein that 
while the two first efforts at incorporation were il- 
legal, the third, under which they claimed, was valid. 
In this connection, the court said: ‘““We concede it to 
be a correct proposition that, if the information states 
the facts upon which the charge of usurpation is based, 
and those facts show a clear legal right in respondents, 
it would be insufficient. It was said in State ex rel 
Law vs. Saxon, supra, that the same general rules and 
principles of pleading enforced in civil actions also 
govern in quo warranto proceedings.” In that case, the 
lower court was reversed because of its action in over- 
ruling the demurrer to the information. See also State 
vs. City of Sarasota, 109 So., 473, 92 Fla., 563; 32 Cyc., 
1458; State vs. Saxon, 25 Fla., 342, 5 So., 801; Attor- 
ney General vs. Connors 27 Fla., 329, 9 So., 7. Under 
these authorities, we conclude that the legal suffici- 
ency of an information such as the one here in question 
may be tested by demurrer. This holding is not in con- 
flict with State vs. Kennerly, 26 Fla., 608, 8 So., 


310; State vs. Bryan 50 Fla., 293, 39 So., 929; State vs. 
Gleason, 12 Fla., 190. But the propriety of a motion to 
quash such an information is doubtful. In proper 
cases, a motion to quash the writ might lie. 32 Cyc., 
1459. 

If, as suggested by the relators, the allegations of 
fact, which form the basis of the charge of usurpation, 
might be treated as surplusage, because of the fact 
that the information is filed on the relation of the At- 
torney General, the relators might find themselves in 
the same situation as that disclosed in the tenth head- 
note to the case of State vs. City of Sarasota, supra. 

We must therefore consider the legal sufficiency 
of the information as brought in question by the de- 
murrer. This raises the question which underlies the 
whole case—a question as difficult as it is important. 
And it is this: Is the action of the legislature in estab- 
lishing or extending municipal boundaries by direct 
legislative enactment subject to judicial review in any 
case, and if so, in what case or class of cases? And, 
particularly, is judicial review allowable where, as is 
here charged, the extension is unreasonable and arbi- 
trary and takes in and subjects to city taxes rural 
territory far removed from the built-up portion of the 
municipality and entirely beyond the reach and aunan 
of municipal benefits? 

A condensed summary of the information discloses 
the following facts. 

Prior to the enactment of Chapter 11214 of the 
Laws of 1925, the then Town of Stuart embraced 
approximately 640 acres, a considerable portion of 
which was water. The town was located on the corner 
of land bounded on the North by the broad St. Lucie 
river and on the West by the South Fork of that 
River, and the Northern and Western boundaries ex- 
tended to the center of the channel of these two bodies 
of water. The population of the town was then about 
2,000. 

Said chapter 11214, approved May 21, 1925, pur- 
ported to abolish the municipal government of the 
Town of Stuart and to establish a municipality desig- 
nated as the City of Stuart, and to extend the boun- 
daries so as to take in a considerable body of land 
Eastward and Southward from the former town lim- 
its, bounded on the North by the St. Lucie River and 
on the East by the same stream, which turns South- 
ward toward the sea about one mile East of the 
old town, the municipal boundary extending to the 
center of the river on the North and East. 

During that same year, by an act approved Nov. 
30, 1925, Chapter 11750 of the Laws of Florida, an at- 
tempt was made to further extend the corporate lim- 
its of the City of Stuart so as to take in a considerable 
body of land which included the lands of the relators 
located on the North side of the St. Lucie River, lying 


to the Northwest, North and Northeast of the area al- ~ 
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ready incorporated, and extending Southward to the 
former Northern boundary of the City in the center 
of the River. This act also embraced a narrow pen- 
insular, known as Sewell’s Point, extending from the 
Southeast corner of the additional territory on the 
mainland and projecting Southward between the wat- 
ers of the St. Lucie to the West and Indian River 
to the East. This peninsular was subsequently by an- 
other legislative act withdrawn and excluded from the 
municipality. 

The effect of these two acts of the legislature, if 
valid, was to increase the area of the municipality 
fifteen fold, that is, from around 640 acres to about 
9,460 acres. The strip of land North of the River added 
by the second act, as indicated by the legal description 
contained in the act, and by the map attached to the 
information as an Exhibit, is about six miles long 
East and West but rather narrow and of varying width 
North and South. The lands of the co-relators are con- 
tiguous and together comprise the Eastern one-third, 
approximately, of this territory North of the River, 
The information contains a description of the partic- 
ular land owned by each of the thirty-odd co-relators. 

One strange provision of this extending act is the 
express exclusion of three lots in Glutche’s Subdivision 
from the municipality, although these lots are near the 
center of the territory added by this act and surround- 
ed on all sides by lands included within the city by 
said act. The arbitrary exclusion of these three lots is 
not explained, but it appears from the information that 
these lots were the property of a lumber company. 

Each of said acts provided that the property em: 
braced therein respectively should be liable and sub- 
ject to taxation for the existing as well as future in- 
debtedness of the City of Stuart. The information fur- 
ther alleges: 

“That the territory hereinbefore described as 
belonging to the co-relators herein and embraced 
in that territory attempted to be incorporated in 
the City. of Stuart by the Acts of the Legislature 
hereinbefore mentioned, are in each and every in- 
stance rural lands, far removed from the conven- 
iences and advantages of city life, in many in- 
stances being isolated from the municipality 
proper and being situated in some instances six 
or seven miles from the built-up portion of said 
municipality, and although the same are assessed 
by the City of Stuart for taxation at a value 
greatly in excess of its real value, to-wit, in many 
instances in excess of $1000.00 per acre, and the 
same are being taxed by the municipality of Stuart 
to support the City Government, and for the pur- 
jose of paying off indebtedness created by and 
for the sole benefit of the old municipality prior 
to the attempt to incorporate said territory within 

- the extended boundaries of said municipality, the 


said City of Stuart has made no improvements 
whatever on said property or any portion there- 
of by way of building streets, sidewalks or roads, 
or the laying-out or grading or hardsurfacing ot 
any streets or roads; that no sewers have been 
laid or water mains placed or poles or wires placed 
for electric lights in any of said territory; and 
that no improvements whatever have been made 
or are even contemplated by the said municipality 
within said territory ; that no benefits whatsoever 
have accrued to said property or any portion 
thereof, or to any of the owners of said property, 
and none are probable or contemplated, thereby 
denying said property owners the equal protection 
of the laws and the enjoyment of their property, 
and denying them the benefit of resort to the 
Courts for the injuries done to them and their 
said lands by the constant taxation thereof for 
city purposes, without the probabiity of receiving 
any benefits, and depriving them of their prop- 
erty without due process of law; that such taxa- 
tion amounts to the taking of the property with- 
out just compensation, and is confiscatory and 
in violation of the property rights of the co-re- 
lators who are citizens of the State of Florida; 
that the said Acts of the Legislature and the ex- 
exercising of corporate functions thereunder by 
the City of Stuart violates Sections 1 and 5 of Ar- 
ticle 9 of the Constitution, in that the property of 
the co-relators hereinbefore mentioned is too re- 
motely located from the built-up portion of the 
municipality to receive any benefits therefrom, 
and cannot have a just valuation as a basis of as- 
sessment for municipal purposes, and yet, being 
included within the boundary of said municipality, 
such property is necessarily being taxed for mu- 
nicipal purposes, thereby depriving the co-relators 
of their constitutional rights and privileges and 
denying them resort to the Courts, in violation of 
their constitutional rights; that the said property 
of the co-relators is not and cannot be considered 
as a part of the community wherein the City of 
Stuart is located, by reason of the fact that it is 
separated from said municipality by St. Lucie 
River or Harbor, and is what formerly constituted 
the village of Rio where a Post-office was form- 
erly maintained by the United States Government, 
with its separate school and its separate commun- 
ity of interests; that since the usurpation of cor- 
porate rights, franchises and privileges over said 
territory by the municipality of Stuart, the Post- 
office at Rio has been abandoned and mail service 
is now provided for the residents thereof in the 
Post-office of Jensen, a municipality adjoining 
said lands on the North; that the residents of said 
territory now have no telephone connection with 
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the City of Stuart, but such as are provided with 
telephone connections, are connected with the 
Town of Jensen; that a separate school is main- 
tained in said neighborhood, separate and distinct 
from the schools of Jensen and Stuart, but closely 
associated with the Jensen schools by reason of 
Special Tax School District Trustees and other- 
wise; that in State and County elections, the res- 
idents of the territory hereinbefore described do 
not vote at Stuart, but are required to vote in 
Jensen ; that telegrams and special delivery letters 
are not delivered to the residents of said territory 
by the postal and Telegraph authorities at Stuart; 
that the municipality of stuart furnishes no fire 
protection or police protection to any of said terri- 
tory or any of the inhabitants thereof; that there 
are no streets or roads leading to the places of 
residence of the co-relators, except country roads, 
_and the same are not kept up or maintained by 
the City of Stuart; that said territory and the 
residents thereof are within the County Commis- 
sioner’s District who lives at Jensen, and the 
County Commissioner living at Stuart refuses to 
hear complaints of said residents, but refers them 
to the County Commissioner living at Jensen; 
that said territory was included in the boundaries 
of the City of Stuart as extended by said Acts of 
the Legislature, against the wishes and over the 
protests of these co-relators; that there are but 
few residences or other improvements within the 
territory hereinbefore described as belonging to 
these co-relators, but in most instances said lands 
are wild, unimproved, undeveloped and in their 
natural and native condition, and in many in- 
stances unsuited for development for farm pur- 
poses; that said lands are too remote from the 
business and residential sections of the munici- 
pality of Stuart to derive any benefits therefrom, 
and are receiving no benefits whatever, either 
to said lands or to the owners thereof; that the 
only purpose of the attempted inclusion of said 
territory within the boundaries of the City of 
Stuart was that the same might be taxed to sup- 
port the City Government of the City of Stuart, 
and to pay off the indebtedness created prior to 
the time of their attempted inclusion and that 
were in no wise created for the benefit of such ter- 
ritory; that the territory hereinbefore described 
as belonging to these co-relators does not properly 
belong to the community comprising the munici- 
pality of Stuart, but is remote therefrom and in- 
accessible thereto, and is more accessible to the 
town of Jensen, and that said territory has not 
been laid out upon a plan or as a part of the mu- 
nicipality of Stuart, but such few residences as are 
located thereon, were built independent and with- 


out reference to the laying out of the municipality 
of Stuart.” 

It is further alleged that the population of the 
municipality has been but slightly added to by the in- 
clusion of such territory. It appears from the map 
that there is only one vehicular bridge connecting the 
territory North of the River, embraced in the exten- 
sion act, with the City of Stuart, the same being a 
bridge running Northwestward from the Northwest 
corner of the old town of Stuart to a projection of the 
mainland across the broad waters of the River, and 
parallel with the railroad bridge. These bridges are 
some distance from the body of land to the Northeast 
owned by the co-relators. These lands, it is alleged, 
are so remote from the developed portion of the City 
of Stuart that it could not have been contemplated 
that any improvements or benefits whatever would ac- 
crue to said lands or the owners thereof by reason of 
inclusion within the city limits. Lying between the 
bulk of the lands South of the River, incorporated un- 
der the first act, and those North of the River added 
by the second act, are the waters of the River, which, 
excepting at the point crossed by the bridges, are quite 
wide—according to the map exhibit probably an av- 
erage of one mile in width, and designated as “Stuart 
Harbor.” 

Now, as to the sufficiency of the information as 
tested by the demurrer. Upon this inquiry, the alle- 
gations of fact must of course be taken as true. That 
the facts so alleged show that the act of the legislature 
extending the municipal boundaries across the river 
so as to take in the lands of the co-relators, was un- 
reasonable, arbitrary and unjust, can hardly be de- 
nied. Whether the facts alleged make the information 
prima facie sufficient in law to show the statute to 
be unconstitutional, as a basis for the relief sought, we 
will now proceed to consider. 

If the relator and his co-relators are entitled to 
judicial relief of any sort, it must be conceded that 
they have chosen the proper, and probably the only, 
available remedy. See State ex rel v. City of Sara- 
sota, supra., in which case there was an unsuccessful 
effort to raise the very qustion, and obtain a decision 
thereon, that is now squarely presented. As was said 
in that case: “In some of the States, where a munici- 
pality is required or allowed to legally tax farm or 
rural lands within its limits at a different rate from 
that assessed against property in the built-up por- 
tions of the city, the remedy by injunction is permitted 
where the same tax is imposed on such outlying lands 
receiving no city benefits as on those that do; but such 
remedy is not available in this State, where all prop- 
erty within the municipal limits must be taxed at an 
‘equal and uniform rate’ and upon a ‘just valuation.’ 
Art. 9, sections 1 and 5, State Const.” 


The case at bar should not be confused with that . 
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class of cases where the power to establish, alter or 
extend municipal boundaries is exercised, not directly 
by the legislature, but by proceedings instituted un- 
der general laws, varying in their nature and regula- 
tions in the various states. In this class of cases, it is 
very generally held that the courts may determine the 
existence of the power attempted to be exercised by 
the local authorities and the validity of the mode of its 
exercise. Many cases of this class are reviewed in 
McQuillin Munic. Corp., 2nd Ed., sections 285 to 309, 
1st Ed., Sections 266 to 292 and in Dillon Munic. 
Corp. Sees., 353-357. While much is said in connection 
with this class of cases which has a bearing on the case 
at bar, they are not directly in point as regards the 
fundamental question here involved. Thus we have in 
this state general laws under which municipalities 
may, by following the prescribed procedure, contract 
or extend their boundaries, subject to ratification by 
an election held in accordance with the statute. Or, 
in cases of extension of boundaries, where the tract 
desired to be annexed contains less than ten registered 
voters, the statute provides that the same may be ac- 
complished by ordinance and publication thereof, with- 
out an election, subject to the right of the property 
owners in such tract within a limited period to object 
by petition to the circuit court, of which notice is given 
to the city and a hearing accorded. Sections 3048-3051 
Comp. Gen. Laws 1927, secs. 1915,-1918, R. G. S. 1920. 
And in the case of City of Orlando v. Orlando W. 
& L. Co., 50 Fla., 207, 39 So., 532, arising under the 
last mentioned provision of the statute, the action of 
the circuit court in sustaining the objections of the 
property owners and preventing the annexation was 
affirmed. The objections in that case were that the 
district proposed to be annexed was sparsely settled 
and remotely situated; that it would receive no advan- 
tages and be in no way benefitted by annexation, but 
would be burdened with additional taxes. 

But we are dealing here with the direct action of 
the legislature. And it must be conceded at the out- 
set that the legislature has the power to establish, al- 
ter, extend or contract municipal boundaries. This is 
the generally accepted doctrine throughout the country, 
whether the state constitution does, or does not, ex- 
pressly vest the power in the legislature. “It is neces- 
sary,” says Judge Dillon (Dillon Munic. Corp. Sec. 
343) “to draw the line which defines the limits of the 
place and people to be incorporated. This is, with us, 
a legislative function.” If a constitutional recognition 
of this power over municipalities and their boundaries 
were necessary, it is abundantly furnished—and with- 
out any restriction on the exercise of it as to bounda- 
ries—by section 8 of Art 8 of our Constitution. 

The existence of the power is freely conceded. But 
is that power unlimited, and the exercise of it entirely 
beyond the reach of judicial review in any and all 
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cases? The weight of authority in this country seems 
to answer this question in the affirmative, and to hold 
that the legislative power in this regard is practically 
plenary and unlimited, in the absence of express con- 
stitutional restriction thereof. We have no such ex- 
press restriction in our constitution. As was observ- 
ed in the course of the opinion in the case of State v. 
City of Sarasota, supra: “There is no provision of our 
constitution which seeks to limit or regulate the exer- 
cise by the legislature of the power of prescribing 
municipal boundaries.” 

In Dillon on Municipal Corporations, 5th Ed., Sec. 
58, it is said that “‘the general rule is that the determ- 
ination of municipal boundaries is purely a legislative 
function,” and section 355 reads as follows: 

“Not only may the legislature originally fix 
the limits of the corporation, but it may, unless 
specifically restrained in the constitution, sub- 
sequently annex, or authorize the annexation of, 
contiguous or other territory, and this without 
the consent and even against the remonstrance 
of the majority of the persons residing in the cor- 
poration or on the annexed territory. And it is 
no constitutional objection to the exercise of this 
power of compulsory annexation that the prop- 
erty thus brought within the corporate limits will 
be subject to taxation to discharge a pre-existing 
municipal indebtedness, since this is a matter 
which, in the absence of special constitutional re- 
striction, belongs wholly to the legislature to de- 
termine. 

The power to enlarge the boundaries of a 
municipality by the annexation of contiguous ter- 
ritory is an incident to the legislative power to 
create and to abolish municipalities at pleasure; 
and it is no objection to the exercise of this power, 
in the absence of constitutional restriction, that 
the territory annexed to a municipality already 
has a complete municipal organization as a city, 
borough, town or village, or other corporate form 
recognized by the Constitution and laws of the 
State. In the absence of constitutional limitation 
upon the power of the legislature, it is also no 
objection to the valid exercise of the power that a 
smaller municipality is, in practical effect, merg- 
ed in and consolidated with a larger municipality 
by the act of the voters of the larger city, as 
where the question of consolidation is referred to 
a popular vote of the electors of the consolidated 
territory, a provision which almost of necessity 
refers the question to the practical determination 
of the electors of the larger of the two bodies in- 
tended to be consolidated. A consolidation so ef- 
fected, unless prohibited by some express pro- 
vision of the Constitution of the State, is not 
open to attack as depriving the taxpayers and 
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electors of the smaller municipality of their vested 
rights or property without due process of law, 
either under the constitutional provision to that 
effect to be found in the Consitution of the State, 
or the similar provision to be found in the Con- 
sitution of the United States.” 

In section 284 of McQuillin on Municipal Corpora- 


tions, 2nd Ed., it is said: 


“Unless restricted by the constitution, the leg- 
islature may not only establish the original limits 
of municipal corporations, but may alter or change 
the boundaries at any time by directly annexing 
or detaching territory contiguous or otherwise, 
dividing or consolidating corporations, or, it 
may authorize such changes to be made by gen- 
general or special law unless forbidden by the con- 
stitution, and this may be done without the con- 
sent and even against the protest of the corpora- 
tion, the local authorities or the inhabitants of 
the communities affected. This is regarded as a 
purely discretionary legislative prerogative, and 
unless the obligations of contracts or vested rights 
of third persons are impaired by such action, in 
accordance with the well established rule, the 
judiciary cannot interfere. But whether a mu- 
nicipal corporation has definite and certain boun- 
daries, and what such boundaries are is a matter 
for the determination of the courts, and not the 
legislature, and in such case the justice or in- 
justice of the action of the legislature in fixing 
the boundaries is not involved. 

Thus the legislature has the power to extend 
the limits of an existing municipality by annexing 
territory thereto, although such territory will re- 
ceive no benefit from incorporation in return for 
the municipal burdens thereby imposed upon it, 
and although the annexed territory is thereby 
rendered liable for the pre-existing debts of the 
municipality. The extension of corporate limits 
like the organization of municipal corporations, 
is ancillary to the government in sustaining the 
peace, the convenience, and the order of those com- 
munities which are formed by dense collections of 
citizens in particular localities. The public gen- 
erally is concerned and the legislature may pre- 
scribe the terms and conditions under which they 
may be formed or extended.” 
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insisted that their premises were agricultural 
lands merely, and would receive no benefit from 
the city government, such parties sought the pro- 
tection of the courts, and prayed for injunction 
to restrain the imposition upon them of any tax 
in excess of what they would have been charge- 
able with had the boundaries not been extended 
to embrace them. It is to be observed of such 
cases that the legislature, which alone had au- 
thority to determine and fix the proper bounds 
of the municipal divisions of the state and also to 
establish the taxing districts, had proceeded to 
do so, and in fixing the city boundaries without 
any provision for a discrimination in the taxation 
of property within them, had in effect de- 
termined that no such discrimination should or 
ought to be made. The whole subject was one 
committed by the constitution exclusively to the 
judgment and discretion of the legislature, 
whose members, as in other cases of legislation, 
would make inquiry into the facts in their own 


way, and act upon their own reasons. No ques- © 


tion could be made of the complete legislative ju- 
risdiction over the case, and if the action was un- 
fair, and led to unequal and unjust consequences, 
it seems difficult to suggest any ground upon 
which it could be successfully assailed in the 
courts that would not warrant a judicial review 
of legislative action in every case in which 
parties complain of injustice and inequality. Nev- 
ertheless in some cases the courts have consider- 
ed themselves warranted in inquiring into the 
facts, in order to determine whether in their 
judgment the extension of municipal boundaries 
was fairly warranted; and having reached the con- 
clusion that it was not, and that the extension 
was made for the purpose of subjecting to taxa- 
tion adjacent property that would not receive the 
benefits of municipal government and was not 


in fact urban property, they have undertaken to © 


protect the owners of property thus unfairly 
brought in, against the unequal taxation to which 
the legislation would expose them. In doing this 
they have not assumed to nullify the legislative 
action in extending the municipal limits, but they 
have undertaken to modify and relieve against its 
consequence, and to do this upon the express 


As to the inequality of taxation, when produced 
by an extension of boundaries, which in some states has 
been recognized as a basis for relief independent of 
the validity of the extension, per se, the following ap- 
pears in section 324 of the 4th ed. of Cooley on Tax- 


ground that the motive which has influenced the. 
legislature was not legitimate. As the point is 
stated in one case, it is the palpable perversion of 
the power to tax which justifies the judicial in- 
terference. 


ation: Some of these decisions are made by very able 
judges, whose opinions are always entitled to the 
highest respect; but it seems difficult to harmon- 
ize them with the conceded principles governing ~ 


“A different case has been presented in some 
other states. City boundaries having been ex- 
tended so as to embrace the lands of parties who 
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ready incorporated, and extending Southward to the 
former Northern boundary of the City in the center 
of the River. This act also embraced a narrow pen- 
insular, known as Sewell’s Point, extending from the 
Southeast corner of the additional territory on the 
mainland and projecting Southward between the wat- 
ers of the St. Lucie to the West and Indian River 
to the East. This peninsular was subsequently by an- 
other legislative act withdrawn and excluded from the 
municipality. 

The effect of these two acts of the legislature, if 


valid, was to increase the area of the municipality 


fifteen fold, that is, from around 640 acres to about 
9,460 acres. The strip of land North of the River added 
by the second act, as indicated by the legal description 
contained in the act, and by the map attached to the 


information as an Exhibit, is about six miles long 


East and West but rather narrow and of varying width 
North and South. The lands of the co-relators are con- 
tiguous and together comprise the Eastern one-third, 
approximately, of this territory North of the River, 


The information contains a description of the partic- 


ular land owned by each of the thirty-odd co-relators. 

One strange provision of this extending act is the 
express exclusion of three lots in Glutche’s Subdivision 
from the municipality, although these lots are near the 
center of the territory added by this act and surround- 
ed on all sides by lands included within the city by 
said act. The arbitrary exclusion of these three lots is 
not explained, but it appears from the information that 


_ these lots were the property of a lumber company. 


Each of said acts provided that the property em- 
braced therein respectively should be liable and sub- 
ject to taxation for the existing as well as future in- 
debtedness of the City of Stuart. The information fur- 
ther alleges: 

“That the territory hereinbefore described as 
belonging to the co-relators herein and embraced 
in that territory attempted to be incorporated in 
the City of Stuart by the Acts of the Legislature 
hereinbefore mentioned, are in each and every in- 
stance rural lands, far removed from the conven- 
iences and advantages of city life, in many in- 
stances being isolated from the municipality 
proper and being situated in some instances six 
or seven miles from the built-up portion of said 
municipality, and although the same are assessed 
by the City of Stuart for taxation at a value 
greatly in excess of its real value, to-wit, in many 
instances in excess of $1000.00 per acre, and the 
same are being taxed by the municipality of Stuart 
to support the City Government, and for the pur- 
pose of paying off indebtedness created by and 

- for the sole benefit of the old municipality prior 


to the attempt to incorporate said territory within . 


the extended boundaries of said municipality, the 


said City of Stuart has made no improvements 
whatever on said property or any portion there. 
of by way of building streets, sidewalks or roads, 
or the laying-out or grading or hardsurfacing ot 
any streets or roads; that no sewers have been 
laid or water mains placed or poles or wires placed 
for electric lights in any of said territory; and 
that no improvements whatever have been made 
or are even contemplated by the said municipality 
within said territory; that no benefits whatsoever 
have accrued to said property or any portion 
thereof, or to any of the owners of said property, 
and none are probable or contemplated, thereby 
denying said property owners the equal protection 
of the laws and the enjoyment of their property, 
and denying them the benefit of resort to the 
Courts for the injuries done to them and their 
said lands by the constant taxation thereof for 
city purposes, without the probabiity of receiving 
any benefits, and depriving them of their prop- 
erty without due process of law; that such taxa- 
tion amounts to the taking of the property with- 
out just compensation, and is confiscatory and 
in violation of the property rights of the co-re- 
lators who are citizens of the State of Florida; 
that the said Acts of the Legislature and the ex- 
exercising of corporate functions thereunder by 
the City of Stuart violates Sections 1 and 5 of Ar- 
ticle 9 of the Constitution, in that the property of 
the co-relators hereinbefore mentioned is too re- 
motely located from the built-up portion of the 
municipality to receive any benefits therefrom, 
and cannot have a just valuation as a basis of as- 
sessment for municipal purposes, and yet, being 
included within the boundary of said municipality, 
such property is necessarily being taxed for mu- 
nicipal purposes, thereby depriving the co-relators 
of their constitutional rights and privileges and 
denying them resort to the Courts, in violation of 
their constitutional rights; that the said property 
of the co-relators is not and cannot be considered 
as a part of the community wherein the City of 
Stuart is located, by reason of the fact that it is 
separated from said municipality by St. Lucie 


River or Harbor, and is what formerly constituted 


the village of Rio where a Post-office was form- 
erly maintained by the United States Government, 
with its separate school and its separate commun- 
ity of interests; that since the usurpation of cor- 
porate rights, franchises and privileges over said 
territory by the municipality of Stuart, the Post- 
office at Rio has been abandoned and mail service 
is now provided for the residents thereof in the 
Post-office of Jensen, a municipality adjoining 
said lands on the North; that the residents of said 
territory now have no telephone connection with 
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the City of Stuart, but such as are provided with 
telephone connections, are connected with the 
Town of Jensen; that a separate school is main- 
tained in said neighborhood, separate and distinct 
from the schools of Jensen and Stuart, but closely 
associated with the Jensen schools by reason of 
Special Tax School District Trustees and other- 
wise; that in State and County elections, the res- 
idents of the territory hereinbefore described do 
not vote at Stuart, but are required to vote in 
Jensen; that telegrams and special delivery letters 
are not delivered to the residents of said territory 
by the postal and Telegraph authorities at Stuart; 
that the municipality of stuart furnishes no fire 
protection or police protection to any of said terri- 
tory or any of the inhabitants thereof; that there 
are no streets or roads leading to the places of 
residence of the co-relators, except country roads, 
and the same are not kept up or maintained by 
the City of Stuart; that said territory and the 
residents thereof are within the County Commis- 
sioner’s District who lives at Jensen, and the 
County Commissioner living at Stuart refuses to 
hear complaints of said residents, but refers them 
to the County Commissioner living at Jensen; 
that said territory was included in the boundaries 
of the City of Stuart as extended by said Acts of 
the Legislature, against the wishes and over the 
protests of these co-relators; that there are but 
few residences or other improvements within the 
territory hereinbefore described as belonging to 
these co-relators, but in most instances said lands 
are wild, unimproved, undeveloped and in their 
natural and native condition, and in many in- 
stances unsuited for development for farm pur- 
poses; that said lands are too remote from the 
business and residential sections of the munici- 
pality of Stuart to derive any benefits therefrom, 
and are receiving no benefits whatever, either 
to said lands or to the owners thereof; that the 
only purpose of the attempted inclusion of said 
territory within the boundaries of the: City of 
Stuart was that the same might be taxed to sup- 
port the City Government of the City of Stuart, 
and to pay off the indebtedness created prior to 
the time of their attempted inclusion and that 
were in no wise created for the benefit of such ter- 
ritory; that the territory hereinbefore described 
as belonging to these co-relators does not properly 
belong to the community comprising the munici- 
pality of Stuart, but is remote therefrom and in- 
accessible thereto, and is more accessible to the 
town of Jensen, and that said territory has not 
been laid out upon a plan or as a part of the mu- 
nicipality of Stuart, but such few residences as are 
located thereon, were built independent and with- 


out reference to the laying out of the municipality 

of Stuart.” 
It is further alleged that the population of the 
municipality has been but slightly added to by the in- 
clusion of such territory. It appears from the map 


_that there is only one vehicular bridge connecting the 


territory North of the River, embraced in the exten- 
sion act, with the City of Stuart, the same being a 
bridge running Northwestward from the Northwest 
corner of the old town of Stuart to a projection of the 
mainland across the broad waters of the River, and 
parallel with the railroad bridge. These bridges are 
some distance from the body of land to the Northeast 
owned by the co-relators. These lands, it is alleged, 
are so remote from the developed portion of the City 
of Stuart that it could not have been contemplated 
that any improvements or benefits whatever would ac- 
crue to said lands or the owners thereof by reason of 
inclusion within the city limits. Lying between the 
bulk of the lands South of the River, incorporated un- 
der the first act, and those North of the River added 
by the second act, are the waters of the River, which, 
excepting at the point crossed by the bridges, are quite 
wide—according to the map exhibit probably an av- 
erage of one mile in width, and designated as “Stuart 
Harbor.” 

Now, as to the sufficiency of the information as 
tested by the demurrer. Upon this inquiry, the alle- 
gations of fact must of course be taken as true. That 
the facts so alleged show that the act of the legislature 
extending the municipal boundaries across the river 
so as to take in the lands of the co-relators, was un- 
reasonable, arbitrary and unjust, can hardly be de- 
nied. Whether the facts alleged make the information 
prima facie sufficient in law to show the statute to 
be unconstitutional, as a basis for the relief sought, we 
will now proceed to consider. 

If the relator and his co-relators are entitled to 
judicial relief of any -sort, it must be conceded that 
they have chosen the proper, and probably the only, 
available remedy. See State ex rel v. City of Sara- 
sota, supra., in which case there was an unsuccessful 
effort to raise the very qustion, and obtain a decision 
thereon, that is now squarely presented. As was said 
in that case: “In some of the States, where a munici- 
pality is required or allowed to legally tax farm or 
rural lands within its limits at a different rate from 
that assessed against property in the built-up por- 
tions of the city, the remedy by injunction is permitted 
where the same tax is imposed on such outlying lands 
receiving no city benefits as on those that do; but such 
remedy is not available in this State, where all prop- 
erty within the municipal limits must be taxed at an 
‘equal and uniform rate’ and upon a ‘just valuation.’ 
Art. 9, sections 1 and 5, State Const.” 

The case at bar-should not be confused with that 
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class of cases where the power to establish, alter or 
extend municipal boundaries is exercised, not directly 
by the legislature, but by proceedings instituted un- 
der general laws, varying in their nature and regula- 
tions in the various states. In this class of cases, it is 
very generally held that the courts may determine the 
existence of the power attempted to be exercised by 
the local authorities and the validity of the mode of its 
exercise. Many cases of this class are reviewed in 
McQuillin Munic. Corp., 2nd Ed., sections 285 to 309, 
ist Ed., Sections 266 to 292 and in Dillon Munic. 
Corp. Sees., 353-357. While much is said in connection 
with this class of cases which has a bearing on the case 
at bar, they are not directly in point as regards the 
fundamental question here involved. Thus we have in 
this state general laws under which municipalities 
may, by following the prescribed procedure, contract 
or extend their boundaries, subject to ratification by 
an election held in accordance with the statute. Or, 
in cases of extension of boundaries, where the tract 
desired to be annexed contains less than ten registered 
voters, the statute provides that the same may be ac- 
complished by ordinance and publication thereof, with- 
out an election, subject to the right of the property 
owners in such tract within a limited period to object 
by petition to the circuit court, of which notice is given 
to the city and a hearing accorded. Sections 3048-3051 
Comp. Gen. Laws 1927, secs. 1915,-1918, R. G. S. 1920. 
And in the case of City of Orlando v. Orlando W. 
& L. Co., 50 Fla., 207, 39 So., 532, arising under the 
last mentioned provision of the statute, the action of 
the circuit court in sustaining the objections of the 
property owners and preventing the annexation was 
affirmed. The objections in that case were that the 
district proposed to be annexed was sparsely settled 
and remotely situated ; that it would receive no advan- 
tages and be in no way benefitted by annexation, but 
would be burdened with additional taxes. 

But we are dealing here with the direct action of 
the legislature. And it must be conceded at the out- 
set that the legislature has the power to establish, al- 
ter, extend or contract municipal boundaries. This is 
the generally accepted doctrine throughout the country, 
whether the state constitution does, or does not, ex- 
pressly vest the power in the legislature. “It is neces- 
sary,” says Judge Dillon (Dillon Munic. Corp. Sec. 
343) “to draw the line which defines the limits of the 
place and people to be incorporated. This is, with us, 
a legislative function.” If a constitutional recognition 
of this power over municipalities and their boundaries 
were necessary, it is abundantly furnished—and with- 
out any restriction on the exercise of it as to bounda- 
ries—by section 8 of Art 8 of our Constitution. 

The existence of the power is freely conceded. But 
is that power unlimited, and the exercise of it entirely 
beyond the reach of judicial review in any and all 


cases? The weight of authority in this country seems 
to answer this question in the affirmative, and to hold 
that the legislative power in this regard is practically 
plenary and unlimited, in the absence of express con- 
stitutional restriction thereof. We have no such ex- 
press restriction in our constitution. As was observ- 
ed in the course of the opinion in the case of State v. 
City of Sarasota, supra: “There is no provision of our 
constitution which seeks to limit or regulate the exer- 
cise by the legislature of the power of prescribing 
municipal boundaries.” 

In Dillon on Municipal Corporations, 5th Ed., Sec. 
58, it is said that “the general rule is that the determ- 
ination of municipal boundaries is purely a legislative 
function,” and section 355 reads as follows: 

“Not only may the legislature originally fix 
the limits of the corporation, but it may, unless 
specifically restrained in the constitytion, sub- 
sequently annex, or authorize the annexation of, 
contiguous or other territory, and this without 
the consent and even against the remonstrance 
of the majority of the persons residing in the cor- 
poration or on the annexed territory. And it is 
no constitutional objection to the exercise of this 
power of compulsory annexation that the prop- 
erty thus brought within the corporate limits will 
be subject to taxation to discharge a pre-existing 
municipal indebtedness, since this is a matter 
which, in the absence of special constitutional re- 
striction, belongs wholly to the legislature to de- 
termine. 

The power to enlarge the boundaries of a 
municipality by the annexation of contiguous ter- 
ritory is an incident to the legislative powver to 
create and to abolish municipalities at pleasure; 
and it is no objection to-the exercise of this power, 
in the absence of constitutional restriction, that 
the territory annexed to a municipality already 
has a complete municipal organization as a city, 
borough, town or village, or other corporate form 
recognized by the Constitution and laws of the 
State. In the absence of constitutional limitation 
upon the power of the legislature, it is also no 
objection to the valid exercise of the power that a 
smaller municipality is, in practical effect, merg- 
ed in and consolidated with a larger municipality 
by the act of the voters: of the larger city, as 
where the question of consolidation is referred to 
a popular vote of the electors of the consolidated 
territory, a provision which almost of necessity 
refers the question to the practical determination 
of the electors of the larger of the two bodies in- 
tended to be consolidated. A consolidation so ef- 
fected, unless prohibited by some express pro- 
vision of the Constitution of the State, is not 
open to attack as depriving the taxpayers and 
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electors of the smaller municipality of their vested 
rights or property without due process of law, 
either under the constitutional provision to that 
effect to be found in the Consitution of the State, 
or the similar provision to be found in the Con- 
sitution of the United States.” 

In section 284 of McQuillin on Municipal Corpora- 


tions, 2nd Ed., it is said: 


“Unless restricted by the constitution, the leg- 
islature may not only establish the original limits 
of municipal corporations, but may alter or change 


the boundaries at any time by directly annexing ~ 


or detaching territory contiguous or otherwise, 
dividing or consolidating corporations, or, it 
may authorize such changes to be made by gen- 
general or special law unless forbidden by the con- 
stitution, and this may be done without the con- 
sent and even against the protest of the corpora- 
tion, the local authorities or the inhabitants of 
the communities affected. This is regarded as a 
purely discretionary legislative prerogative, and 
unless the obligations of contracts or vested rights 
of third persons are impaired by such action, in 
accordance with the well established rule, the 
judiciary cannot interfere. But whether a mu- 
nicipal corporation has definite and certain boun- 
daries, and what such boundaries are is a matter 
for the determination of the courts, and not the 
legislature, and in such case the justice or in- 
justice of the action of the legislature in fixing 
the boundaries is not involved. 

Thus the legislature has the power to extend 
the limits of an existing municipality by annexing 
territory thereto, although such territory will re- 

_ ceive no benefit from incorporation in return for 
the municipal burdens thereby imposed upon it, 
and although the annexed territory is thereby 
rendered liable for the pre-existing debts of the 
municipality. The extension of corporate limits 
like the organization of municipal corporations, 
is ancillary to the government in sustaining the 
peace, the convenience, and the order of those com- 
munities which are formed by dense collections of 
citizens in particular localities. The public gen- 


erally is concerned and the legislature may pre-— 


scribe the terms and conditions under which they 
may be formed or extended.” : 
As to the inequality of taxation, when produced 


insisted that their premises were agricultural. 
lands merely, and would receive no benefit from 
the city government, such parties sought the pro- 
tection of the courts, and prayed for injunction 


to restrain the imposition upon them of any tax 
in excess of what they would have been charge- 


.able with had the boundaries not been extended 


to embrace them. It is to be observed of such 
cases that the legislature, which alone had au- 
thority to determine and fix the proper bounds 
of the municipal divisions of the state and also to 
establish the taxing districts, had proceeded to 
do so, and in fixing the city boundaries without 
any provision for a discrimination in the taxation 
of property within them, had in effect de- 
termined that no such discrimination should or 
ought to be made. The whole subject was one 
committed by the constitution exclusively to the 
judgment and discretion of the legislature, 
whose members, as in other cases of legislation, 
would make inquiry into the facts in their own 
way, and act upon their own reasons. No ques- 
tion could be made of the complete legislative ju- 
risdiction over the case, and if the action was un- 
fair, and led to unequal and unjust consequences, 
it seems difficult to suggest any ground upon 
which it could be successfully assailed in the 
courts that would not warrant a judicial review 
of legislative action in every case in which 
parties complain of injustice and inequality. Nev- 
ertheless in some cases the courts have consider- 
ed themselves warranted in inquiring into the 
facts, in order to determine whether in their 
judgment the extension of municipal boundaries 
was fairly warranted; and having reached the con- 
clusion that it was not, and that the extension 
was made for the purpose of subjecting to taxa- 
tion adjacent property that would not receive the 
benefits of municipal government and was not 
in fact urban property, they have undertaken to 
protect the owners of property thus unfairly 
brought in, against the unequal taxation to which 
the legislation would expose them. In doing this 
they have not assumed to nullify the legislative 
action in extending the municipal limits, but they 
have undertaken to modify and relieve against its 
consequence, and to do this upon tke express 
ground that the motive which has influenced the 


by an extension of boundaries, which in some states has . 
been recognized as a basis for relief independent of 
the validity of the extension, per se, the following ap- 
pears in section 324 of the 4th ed. of Cooley on Tax- 


legislature was not legitimate. As the point is 
stated in one case, it is the palpable perversion of 
the power to tax which justifies the judicial in- 
terference. 


ation: Some of these decisions are made by very able 
judges, whose opinions are always entitled to the 
highest respect; but it seems difficult to harmon- 
ize them with the conceded principles governing 


“A different case has been presented in some 
other states. City boundaries having been ex- 
tended so as to embrace the lands of parties who 
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the law of taxation. For, 1. They do not ques- 
tion legislation as being in excess of legislative 
authority, as might be done where taxes are voted 
for a purpose not public; but they leave the legis- 
lation to stand, and ‘only interfere to qualify 
its effect, on the ground that it has been adopted 
on improper grounds and will operate unequally. 
2. This is done on an inquiry into the facts, 
and a substitution of the judicial conclusion for 
the legislative on a subject not at all judicial; a 
subject, too—the proper limits of city extension— 
upon which persons are certain to differ widely, 
and where an inquiry into the facts after the ju- 
dicial method of an examination of witnesses is 
usually much less satisfactory than that personal 
knowledge and investigation which legislators are 
supposed to possess or to make. This is certainly 
laying down a rule which cannot be applied gen- 
erally; it being admitted that the judiciary has 
no general authority to correct the injustice of 
legislative action in matters of taxation; and the 
weight of authority clearly is that, as regards 
these cases, the determination of the legislature 
is conclusive. But the legislature has no author- 
ity to bring into a municipality territory not 
contiguous to it and the attempt to do so for 
the purpose of increasing the local revenue may 
be treated as void.” 

Numerous cases are cited by these text writers 
in support of the propositions announced. 

One of the leading cases cited is Kelly vs. Pitts- 
burgh, 104 U. S., 78, 26 Law Ed., 658. James Kelly 
was the owner of 80 acres of land devoted to farming 
and dairy purposes only. The limits of the City of 
Pittsburgh were extended so as to embrace a large 
tract of country composed of farm lands. Kelly’s land 
was surrounded on all sides by other farm lands ex- 
cept a parcel of twenty acres laid off into lots. Be- 
tween his land and the city lay other farm lands. 
It lay distant from gas and water pipes, lights, sewers, 
police beats and fire apparatus. No city streets led to 
it. Brought into the city without his consent, it was 
taxed $2117.00 on a valuation of $244,000.00 for city 
purposes alone, while the productive yearly value as 
a farm was $10.00 per acre, or $800.00 for the whole. 
He filed a bill in equity in the state court to restrain 
the city from taxing his property for city purposes, 
and alleged that his property was taken into the city 
for the purpose of increasing its revenues and without 
any pretext of extending any benefits to him. The 
trial court decided the case against him and he ap- 
pealed to the Supreme Court of the State. This court 
affirmed the decree of the lower court, Chief Justice 
Agnew, joined by Justice Starrett, filing a vigorous 
dissenting opinion. The case was then carried to the 
Supreme Court of the United States in writ of error. 


This high tribunal also found against Kelly, affirming 
the judgment of the State Supreme Court. In its 
opinion the federal Supreme Court held that the only 
argument that court could consider was that the pro- 
ceeding in regard to the taxes assessed against plain- 
tiff’s land deprived him of his property without due 
process of law. In discussing the contention that the 
state law involved was itself in conflict with the con- 
stitution, the court, speaking through Mr. Justice Mil- 
ler, said: 

“It is not denied that the Legislature could 
rightfully enlarge the boundary of the City of 
Pittsburgh so as to include the defendant’s land. 
If this power were denied, we are unable to see 
how such denial could be sustained. What por- 
tion of a State shall be within the limits of a 
city and governed by its authorities and its laws 
has always been considered to be a proper sub- 
ject of legislation. How thickly or how sparsely the 
territory must be settled so organized into a city, 
must be one of the matters within the discretion 
of the legislative body. Whether its territory 
shall be governed for local purposes by a county, 
city or township organization, is one of the most 
usual and ordinary subjects of state legislation. 

It is urged, however, with much force, that 
though land of this character, land which its own- 
er has not laid off into town lots, but which he 
insists on using as agricultural land, through 
which no streets are run or used, can not be, even 
by the Legislature, subjected to the taxes of a 
city, the water tax, the gas tax, the street tax, 
and others of similar character. The reason for 
this is said to be that such taxes are for the 
benefit of those in a city who own property within 
the limits of such improvements and who use, 
or might use them if they choose, while the owner 
of this land reaps no such benefit. Cases are 
cited from the higher courts of Kentucky and 
Iowa where this principle is asserted, and where 
those courts have held that farm lands in a city 
are not subject to the ordinary city taxes. 

It is no part of our duty to inquire into the 
grounds on which those courts have so decided. 
They are questions which arise between the cit- 
izens of those States and their own city authori- 
ties, and afford no rule for construing the Con- 
stitution of the United States.” 

The opinion then goes on to say that it is not 
possible to adjust with precise accuracy the amount 
which each individual in a civil community shall con- 
tribute to sustain the organization. That the taxes 
were levied for public purposes and that the court 
could not judicially say that Mr. Kelly was without 
benefit from the city organization. That the city 
schools would receive his children ; that the city streets, 
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while not penetrating his farm, lead to it; that the 
water works would probably reach him some day, and 
that he had an interest in the protection afforded 
by the police. “Clearly,” says the court, “these are 
matters of detail within the legislative discretion, and 
therefore, of power in the law-making body within 
whose jurisdiction the parties live. This court cannot 
say, in such cases, however great the hardship or un- 
equal the burden, that the tax collected for such pur- 
poses is taking the property of the tax payer without 
due process of law.” See also Clark v. Kansas City, 
176 U.S. 114, 44 Law Ed. 392. : 

The case of State v. Brown, 53 N. J. Law Rep., 
162, was one where a village tax on farm land was re- 
sisted. It was asserted that the village only occupied 
one-third of the territory included within the corpo- 
rate limits and that the farm lands obtained no ben- 
efits. In the course of a very able opinion, the court 
said : 

“In respect to this claim for immunity, there 
are a number of cases in the courts of Iowa, Ken- 
tucky and Nebraska in which the invalidity of 
such a tax is adjudged. The courts in these cases, 
by injunction or other process, have stepped in 
and arrested the proceedings to collect, on the 
ground that it was taking private property for 
public purposes without compensation; that it 
was confiscation and not taxation. Except in the 
courts of the states mentioned, the doctrine thus 
promulgated has no support in the jurisprudence 
of this country. The power of the legislature 
to fix the territorial limits of municipal corpo- 
rations has never been doubted; indeed is not 
questioned in the cases above noted. The power 
of the, legislature to authorize the levying of 
taxes for ahy public purpose upon all the prop- 
erty within the municipality is indeed denied in 
those cases, but nowhere else. 

“The ground upon which the courts went was, 
that no benefit accrued to the party assessed, so 
his land, by reason of that, was non-assessable. 
They imported into the levy of a general tax the 
question of benefits to the taxpayer. If he was 
benefited, he could be assessed; otherwise, not. 

“It is perceived that if the matter of benefits 
to the taxpayer becomes a judicial problem, the 
courts cannot halt at the line of no benefits in 
dealing with general tax levies. The logical re- 
sult of a judicial intervention at all carries the 
boundary of supervision into all degrees of bene- 
fit. Is he benefited to the amount of the tax lev- 
ied? If not, how much is he benefited, and a 
proportional abatement? 

“The admission of such a power of inquiry 
would be entirely novel, and would overwhelm 
the courts with the duty of tax revision. 


“Actual benefit lies at the foundation of a val- 
id special assessment for local improvements. In 
the case of general taxation for governmental 
purposes benefit is presumed to accrue to all. But 
it does not accrue to each one in the same manner 
or in equal degree. Inequality is the rule arising 
out of the inevitable variations of personal en- 
vironment. Hundreds are assessed in a city for 
the expenses of electric lights who have to content 
themselves with gas or nothing; for public parks, 
which are located on the opposite side of the city, 
and are practically unreachable for the purposes 
of recreation, and for police, when such an officer 
is rarely visible. Many of the levies for the sup- 
port of these and simliar features of municipal 
government are as inequitable as the levy of ur- 
ban taxes upon rural property. It has never been 
successfully urged that, because of the inequality 
of return, the tax was abatable. 

“The courts which have enjoined the collec- 
tion of taxes upon agricultural land assessed for 
municipal purposes have not intimated that they 
would entertain jurisdiction of cases of taxation 
where there was some but not an adequate bene- 
tt.” 

In the case of Norris v. Waco, 57 Tex., 635, it 
was held that, so far as the legislature itself is con- 
cerned, its power is generally recognized to be absolute, 
in the absence of some constitutional provision direct- 
ly controlling the matter. That what territory shall be 
embraced within a municipality is a political question 
to be determined by the law making power; and that 
an attempt by the judiciary to review the legislative 
action would be a usurpation of power. 

It is believed that the above questions give a fair 
compendium of the reasoning underlying the numerous 
cases supporting the majority view that the legislative 
power in this regard is absolute and unlimited, and not 
subject to judicial review. They come from such high 
sources as to compel respectful consideration. But, 
as forcible, persuasive and even brilliant as some of 
these arguments in behalf of the majority view are, 
their thoughtful perusal, and especially the conclu- 
sions arrived at, leaves something to be desired. One 
cannot suppress the thought that if this view be ac- 
cepted without qualification and followed to its log- 
ical conclusion, what may the legislature not do, by 
way of arbitrary extension of municipal boundaries, 
to place the major part of the burden of taxation to 
support a municipality upon property owners whose 
lands and other property are so far removed from 
the range of local municipal conveniences and advan- 
tages as to completely repel any pretext of benefit 
therefrom. And if this doctrine be fully adopted, what 
becomes of those sacred and basic rights of person and 
property, which have their roots deep in the past and 
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which the people of America have sought to safeguard 
in the bills of rights which have been imbedded in all 
their state constitutions, and to some extent in the fed- 
eral constitution itself — inalienable rights, some of 
which run back to Magna Carta, and which have long 
been cherished as our chief existing guarantees of 
individual liberty and private property, the natural 
heritage of every free American citizen? And what 
becomes of our boasted claim that nowhere in our 
system of government is there provided a place for 
absolute, arbitrary and despotic power? At the least, 
that there is in our government no place for the 
exercise of arbitrary or unlimited power, by any of 
its departments, in such a way as to run rough shod 
over, or to encroach upon, those vital rights of the cit- 
izen which have been deliberately retained and re- 
served to the people, and preserved by our constitu- 
tional guarantees from invasion or impairment by gov- 
ernmental power of any lind, whether legislative, 
executive or judicial. The courts of this country have 
been very careful not to encroach upon the domain 
of the legislative and executive departments. It is 
highly important that they sedulously continue to fol- 
low this course and keep strictly within their own 
sphere. See Jackson Lumber Co., v. Walton County, 
116 So., 771, 789. But it is of the first importance, 
and their highest duty, and within their proper func- 
tion, to maintain the integrity of the constitutions they 
have sworn to defend and support. Jurists, as well 
as statesmen, might well remember the significant 
admonition of John C. Calhoun, who, speaking in the 
United States Senate, said: “Of the few nations who 
have been so fortunate as to adopt a wise constitution, 
still fewer have had the wisdom long to preserve one. 
It is harder to preserve than to obtain liberty. After 
years of prosperity, the tenure by which it is held 
is but too often forgotten.” 

If it be true that the legislative power over mu- 
nicipal boundaries is absolute and unlimited, in the 
absence of a specific provision in the constitution as 
to how and when it should be exercised, the door is 
open for harsh and ruthless invasions of those individ- 
ual rights we have been speaking of, and without rem- 
edy. Let us suppose, for instance that a town of say 
a thousand population should make extensive munici- 
pal improvements resulting in burdensome taxes, and 
should then procure a legislative act taking within 
its corporate limits a narrow strip of land running 
out to and embracing a community of a half dozen fam- 
ilies two or three miles away, each family owning 
and cultivating large and valuable orange groves, lo- 
cated entirely beyond the reach of municipal bene- 
fits, and thus impose half the tax burden of the town 
on such remotely located groves, could such an arbi- 
trary and oppressive act, so grossly invading prop- 
erty rights, be held valid? And yet it would be so 


held, if the majority view be accepted without qual. 
ification. Or suppose a three million dollar sugar 
mill should be built in the Everglades, five or ten miles 
West of the corporate limits of some one of the cities 
on the lower East coast, and separated therefrom by 
vacant lands, and far removed from any city bene. 
fits; and the city should promptly secure the passage 
of an act extending its boundaries by taking in a strip 
of land so as to run out to and surround the mill, 
for the sole purpose of subjecting it to city taxes, 
would even these authorities uphold the validity of 
such an act? And if not, what then becomes of the 
unlimited power theory? 

These extreme instances show that this general. 
ization cannot be accepted without qualification. Some 
of the authorities quoted from themselves exemplify 
this. Thus, Dillon’s Munic. Corp. in sec. 353, says 
that the legislative power over the geographical lim- 
its of municipalities “is very broad and in fact unlim- 
ited,” except where the provisions of the charter would 
contravene constitutional limitations, “express or im- 
plied.” And in Section 108, id., it is said: “The su- 
premacy of the legislative authority over municipal 
corporations is not, however, in all respects unlimited; 
but the limitations must be sought either in the na- 
tional or state constitution; and except as there found, 
in terms or by fair implication, they do not exist.” And 
at the end of the quotation from Cooley on Taxation 
it will have been noted that this sentence appears: 
“But the legislature has no authority to bring into a 
municipality territory not contiguous to it and the at- 
tempt to do so for the purpose of increasing the mu- 
nicipal revenues may be treated as void.” Now, if 
the legislative power over the matter be unlimited, 
why limit it to “contiguous” territory, especially as 
the legislature may easily make it technically contig- 
uous by embracing also a strip of the intervening 
area? 

This theory of unlimited power in the passage of 
statutes establishing or extending municipal bounda- 
ries, if correct, would make it an exception to the gen- 
eral rule, and that, too without giving any sufficient 
reason for such exception. The general rule is that 
the legislature is supreme in the legislative field, which 
is the most powerful branch of government, so long as 
it does not violate any of the provisions of the organic 
law. There is to our minds no justifiable exception 
of any class of legislation from this all-pervasive and 
fundamental principle. Perhaps the disposition of 
many able courts to designate the fixing of municipal 
boundaries as an exception is due to the fact that 
this undeniably falls within the sphere of legislative 
power, which power alone can “draw the boundary 
line,” being a power foreign to either the judicial or 
executive departments, and the further fact that in 
many cases the establishment of such a line depends so 
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much upon matters; not only of mere fact, but of 
opinion and judgment, and the courts have ever been 
loath to substitute their judgments or opinions for 
those of the legislature, and never, or rarely, do so, 
except in those cases where the contrary conclusion 
js so palpably clear and unmistakable as to absolutely 
require judicial interposition to maintain the integrity 
of the fundamental law. As a recent instance, the 
question was presented to this court as to whether 
the construction of certain roads would prove of suf- 
ficient benefit to a county as to permit county taxa- 
tion therefor as a county purpose within the meaning 
of the constitution. While holding that “the legislature 
cannot arbitrarily and without reason defeat the plain 
intent and language of the constitution by authoriz- 
ing a county to assess and impose taxes for a jurpose 
that has no legal and practical relation whatever to 
any county purpose,” it was observed: “But the leg- 
islative determination is entitled to great weight, and, 
in the case of roads, is, from the very nature of the 
subject, difficult to be set aside; for the question 
whether a particular road will or will not prove a sub- 
stantial benefit to the county is one the determination 
of which usually involves matters of opinion and 
judgment.” Jackson Lumber Co., v. Walton County, 
116 So., 771, 782, 783, Fia., . So also, legis- 
latively established railroad rates have been set aside 
by the courts upon the ground that.on the facts shown 
they would necessarily result in the confiscation of the 
railroad property. Instances might be multiplied. The 
courts have in some instances gone so far as to an- 
nul legislation without citing any specific violation 
of the organic law, upon the ground that it was so ar- 
bitrary and unjust in its character as to constitute 
a flagrant abuse of the legislative power. However, 
the writer is of the opinion that an analysis of most 
of this latter class of cases will show that what the 
courts had in mind was that under the provisions of 
the constitution the objectionable legislation constitut- 
ed an abuse of legislative power because it ran counter 
to certain express, or necessarily implied, provisions 
of the constitution, or transcended the power of the 
legislature under the constitution. Because the prin- 
ciple is well setled that the courts have no right to hold 
legislation invalid merely because the courts consider 
it unwise, impolitic or unjust, or even arbitrary and 
oppressive, so long as it does not contravene the ex- 
press or implied provisions of the constitution. If the 
courts assumed the power to veto or revise legislation 
because the legislature had abused the power commit- 
ted to its hands by passing merely unwise and unfair 
but not unconstitutional laws, it would indeed consti- 
tute a usurpation of power on the part of the courts 
without warrant in the constitution, and one which the 


judicial branch has ever been careful to avoid. 
It thus appears to us that the contention that the 


power of the legislature in this particular respect is 
unlimited and beyond judicial review, unless there is 
some specific provision of the constitution expressly 
regulating or restraining the action of the legislature 
in the exercise of the particular power, is unsound. 
Regardless of the absence of such a specific provision, 
while great latitude must be allowed the legislature in 
such matters, yet if the boundary extension act con- 
stitutes a palpably arbitrary, unnecessary, and flag- 
rant invasion of personal and property rights clearly 
guaranteed by other provisions of the constitution, 
such action is as much subject to judicial review as 
any other class of legislation. It may be true that only 
the legislature can “draw the line,” but if the line as 
drawn be unconstitutional, the courts can set it aside, 
leaving it to the legislature to draw another and valid 
line if it so wills. The difficulty of judicial adjudi- 
cation of such a class of cases, and the many and 
various factors which enter into the determination 
of the constitutionality of such legislation,—such for 
instance as the difficulty of judicially reviewing the 
exercise of the undoubted power of the legislature in 
establishing municipal boundaries to accommodate 
not only the present but reasonably anticipated future 
needs of a growing municipality—must not deter the 
courts from enforcing the constitution in those cases, 
rare though they may be, where it is, clearly and be- 
yond all reasonable doubt, violated and disregarded. 
Primacy of position in our State Constitution is 
accorded to the Declaration of Rights. It comes first, 
immediately after the preamble. These Declarations, 
comprising 24 short but incisive sections, include the 
following provisions: Section 1. “All men are equal be- 
fore the law, and have certain inalienable rights, 
among which are those of enjoying and defending life 
and liberty, acquiring, possessing and protecting prop- 
erty, and pursuing happiness and obtaining safety.” 
(Here we have an implied guarantee of the equal 
protection of the laws, at least as to the class of rights 
mentioned, similar to that expressly given in the Four- 
teenth Amendment to the Federal Constitution. See 
A. C. L. vs. City of Lakeland, 115 Sou. Rep. 669, text 
685.) In Section 2 it is said that “government is insti- 
tuted for the protection, security and benefit of the 
citizens.” Section 4. “All courts in this State shall be 
open, so that every citizen for any injury done him 
in his lands, goods, person or reputation shall have 
remedy by due course of law, and right and justice 
shall be administered without sale, denial or delay.” 
Section 12 provides that “No person——shall be de- 
prived of life, liberty or property without due process 
of law; nor shall private property be taken without 
just compensation.” And Section 22 guarantees “the 
right of the people to be secure in their persons, hous- 
es, papers and effects against unreasonable seizures 
and searches.” The declarations close with the admon- 
ition in Section 24 that, “This enumeration of rights 
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shall not be construed to impair or deny others retain- 
ed by the people.” 

It is significant that our Constitution thus com- 
mences by specifying those things which the State 
government must not do, before specifying certain 
things that it may do. These Declarations of Rights— 
those omitted as well as those above quoted, have cost 
much, and breathe the spirit of that sturdy and self- 
reliant philosophy of individualism which underlies 
and supports our entire system of government. No 
race of hot-house plants could ever have produced and 
compelled the recognition of such a stalwart set of 
basic principles, and no such race can preserve them. 
They say to arbitrary and autocratic power, from 
whatever official quarter. it may advance to invade 
these vital rights or personal liberty and private prop- 
erty, “Thus far shalt thou come, but no farther.” They 
constitute a limitation upon the powers of each and 
all the departments of the State Government. Thus no 
department, not even the legislative, has unlimited 
power under our system of government. These declara- 
tions even limit to some extent, the exercise of the 
tremendous, but inherent and well established, powers 
of taxation and eminent domain. Cooley Const. Lim. 
8th Ed. 533-602 ; 1108-1222; 1026-2039; 1062-3. Cooley 
on Taxation, 4th Ed., Sees., 58, 67, 69, 131, 143, 144, 
247-9, 325. 

In Calder vs. Bull, 3 Dallas, 386, 1 Law Ed., 648, 
decided in 1798, the Supreme Court of the United 
States, speaking through Mr. Justice Chase, said: 
“There are acts which the federal, or state, legisla- 
ture cannot do without exceeding their authority. 
There are certain vital principles in our free Republi- 
can Governments which will determine and overrule 
an apparent and flagrant abuse of legislative power; 
as to authorize manifest injustice by positive law; or 
to take away that security for personal liberty or priv- 
ate property, for the protection whereof the govern- 
ment was established. An act of the legislature (for I 
cannot call it a law) contrary to the first great prin- 
ciples of the Social Compact, cannot be considered a 
rightful exercise of legislative authority.” 


In Cooley on Const. Lim., p. 264, it is remarked that 
while legislative discretion cannot be controlled by 
the courts, yet “where its action is clearly evasive, and 
where, under pretense of a lawful authority, it has 
assumed to exercise one that is unlawful,” it may be. 
And again, on page 1026, it is said: “Everything that 
may be done under the name of taxation is not neces- 
sarily a tax; and it may happen that an oppressive 
burden imposed by the government, when it comes to 
be carefully scrutinized, will prove, instead of a tax, to 
be an unlawful confiscation of property, unwarranted 
by any principle of constitutional government.” And 
on p. 1038, in discussing a burden placed by the State 
on a single district which was in fact a State obli- 


gation, it is said: “The burden must be borne by those 
upon whom it justly rests, and to recognize in the State 
a power to compel some single district to assume and 
discharge a State debt would be to recognize its pow- 
er to make an obnoxious district or an obnoxious class 
bear the whole burden of the State Government. An 
act to that effect would not be taxation, nor would it 
be the exercise of any legitimate legislative authority, 


And it may be said of such an act, that, so far as it 


would operate to make those who would pay the tolls 
pay more than their proportion of the State obligation, 
it was in effect taking their property for the private 
benefit of other citizens of the State, and was obnox- 
ious to all the objections against the appropriation 
of private property for private purposes which could 
exist in any other case.” Then follows a quotation 
from the Iowa case of Morford v. Unger, which we 
will presently discuss. The text then continues:” 
“When, therefore, the legislature assumes io 
impose a pecuniary burden upon the citizen in the 
form of a tax, two questions may always be rais- 
ed: First, whether the purpose of such burden 
may properly be considered public on any of the 
grounds above indicated; and second, if public, 
then whether the burden is one which should 
properly be borne by the district upon which it 
is imposed. If either of these questions is 
answered in the negative, the legislature must be 
held to have assumed an authority not conferred 
in the general grant of legislative power, and 
which is therefore unconstitutional and void. “The 
power of taxation,” says an eminent writer, “is 

a great governmental attribute with which the 

courts have very wisely shown extreme unwilling- 

ness to interfere; but if abused, the abuse should 
share the fate of all other usurpations.” 

And on page 1062-3 of the same work the learned 
author cites with evident approval ‘the holding in 
Wells v. City of Weston, 22 Mo. 384, denying the 
power of the legislature to subject real estate lying 
outside the limits of a city to taxation for city pur- 
poses, and the holdings of the Kentucky and Iowa courts 
declaring that it is not competent for the legislature 
to increase the limits of a city in order to include 
therein farming lands not required for streets or 
houses, where the purpose is to increase the city reve- 
nues by taxation. (Thus Cooley on Constitutional Limi- 
tations appears to limit also the statement first here- 
in above quoted from Cooley on Taxation.) 


This court in Consolidated Land Co., v. Tyler, 
88 Fla., 14, 101 So., 280, held that, under an act 
of the legislature creating a special tax bridge dis- 
trict, the collection of taxes against the lands of ap- 
pellants, although included therein, could be enjoined, 
where it appeared that they were so located that they 
could not conceivably be in any way benefitted by the 
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building of the bridge, and were unjustly and arbi- 
trarily embraced within the district in violation of or- 
ganic property rights; citing Willis v. Special Road 
& Bridge District, 73 Fla., 446, 74 So. 495; Paul Bros., 
y. Long Branch etc., Dist., 83 Fla., 706, 92 So. 687; 
Myles Salt Co., v. Board of Commissioners, 239 U. S.; 
86 Sup. Ct. 204, 60 Law Ed., 392, and other cases. 
While there are cértain distinctions between taxes 


. Jevied by a special district created for the construction 


of particular local improvement and those levied - by 
a municipality for general municipal governmental 
purposes and which all persons and property within 
the city must pay, yet a municipality is itself a local 
organization, and its taxation, while general within 
the city is, however, for city, and hence local, pur- 
poses. There is therefore no sound reason which 
would deny the power of the legislature to unduly ex- 
tend the boundaries of a special taxing district to 
cover property which could not conceivably be ben- 
efitted by the special improvement, and yet admit the 
power to unduly extend municipal boundaries so as 
to subject to city taxes for local city purposes prop- 
erty so located as to be entirely beyond the range 
of city benefits, thus arbitrarily imposing on such sep- 
arate and possibly remote locality heavy burdens with- 
out compensating advantages of any kind, in deroga- 
tion of the same class of constitutional property rights 
which are protected from invasion by the legislature 
in fixing the limits of a special taxing district. 


While our Constitution in Section 8 of Art. 8, says 
that, “The legislature shall have power to establish 
and to abolish municipalities, to provide for their gov- 
ernment to prescribe their jurisdiction and powers, 
and to alter or amend the same at any time,” our de- 
cisions, far from subscriibng to the unlimited power 
theory, have recognized that in the exercise of this 
power the legislature is not authorized to violate other 
provisions of the constitution, express or implied. 
MacGuyer v. Tampa, 89 Fla. 138, 103 So. 418; Brown 
v. City of Lakeland, 61 Fla. 508, 54 So. 716; City of 
Jacksonville v. Bowden, 67 Fla. 181, 64 So. 769; City 
of Tampa v. Prince, 63 Fla. 387, 58 So. 542; State 
ex rel v. Johns, 92 Fla. 187, 109 So. 228; State v. 
City of Sarasota, 92 Fla. 563, 109 So. 473. In the 
MacGuyer case, it was held, and corectly so, that 
under this Section the legislature can annex terri- 
tory to an existing municipality without the consent 
of its inhabitants, unless some other provision of the 
organic law is violated by the enactment. In the 
Sarasota case, it was said that this power must be 
exercised “in harmony with, and not in violation 
of,” the other provisions of this constitution, such 
as those contained in certain sections of the declar- 
ation of rights, but that “great latitude must be ac- 
corded to the legislative discretion in the exercise of 
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the practically plenary power expressly granted it 
by Section 8 of Article 8.” 

The case of Kelly v. Pittsburgh, supra, decided 
no more than that the annexation and consequent 
taxation shown in that case did not deprive the party 
of his property without due process of law, under 
the 14th amendment to the Federal Constitution. The 
5th Amendment, which prohibits the taking of priv- 
ate property for public use without just compensa- 
tion, was not considered, for that provision in the 
National Constitution had long been held to be a re- 
striction upon the federal government only, and not 
upon the States. However, as we have seen, we have 
such a provision in our State Constitution, which 
does limit the State’s legislative power. Some courts 
and text writers have held that such a provision 
applies only to the appropriation of private property 
under the right of eminent domain. Others, including 
this court, have given it a greater significance and a 
broader effect. The language of the provision does not 
limit its operation to any particular mode of tak- 
ing, and some courts have applied it to the arbitrary 
appropriation to public use of private property in 
the form of money by the method and under the 
guise of taxation where under the facts the taxation, 
was not legally or constitutionally justifiable. This 
court has applied this provision to save from threat- 
ened confiscation of a railroad company’s property 
because of the reduction of rates by the Commission 
to such an extent that the railroad could not pay 
the expenses of operation. See P & A. R. Co., v. 
State, 25 Fla. 310, 5 So. 833, citing Stone v. Farmers 
Loan & Trust Co., 116 U. S. 309, 29 Law Ed. 636. 
It would seem that such unconstitutional provisions 
should be given a liberal construction to the end that 
the principle announced should be preserved and ap- 
plied to conditions as they arise, in accordance with 
the essential meaning and intent of the language used 
fairly and reasonably interpreted. Judge Cooley has 
said: “Taxation and eminent domain, indeed, rest 
substantially on the same foundation, as each implies 
the taking of private property for public use on com- 
pensation made; but the compensation is different 
in the two cases. When taxation takes money for 
the public use, the taxpayer receives, or is supposed 
to receive, his just compensation in the protection 
which government affords to his life, liberty and 
property, and in the increase in the value of his pos- 
sessions by the use to which the government ap- 
plies the money raised by the tax, and either of these 
benefits will support the burden.” — 

This principle as to presumptive benefits of a gen- 
eral nature not only applies to general taxation by 
the State, but also the general taxes imposed by a 
municipality for general city purposes on all prop- 
erty within its boundaries, where such boundaries are 
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lawfully and constitutionally established. It must be 
admitted also that in such situation there can be no 
precise adjustment of the tax on each individual tax 
payer in exact proportion to the benefits received. In 
such cases, inequality of tax burdens are to some con- 
siderable extent unavoidable and inevitable, and as 
a rule afford no ground for judicial relief. 

As is said by Cooley, in one of the Sections 
quoted: “Practical equality is constitutional equality. 
Perfect equality in taxation has been said time and 
time again to be impossible and unattainable.” And 
again (Sec. 259, Cooley’s Tax.) he says: “Yet there 
are cases where there is such glaring inequality in- 
tentional or otherwise, as to clearly violate the equal- 
ity and uniformity rule.” And in Section 260, it is 
said: “The requirement of equality and uniformity 
of taxation relates to the rate of taxation, the valu- 
ation for taxation, territorial equality, and accord- 
ing to one view, the inclusion of all property as the 
subject of taxation.” And he adds, in Section 261, 
that “it is not necessary that the benefits arising 
therefrom should be enjoyed by all people in like de- 
gree, nor that each one of the people should parti- 
cipate in each particular benefit.” 

All this is admitted. But much that is said on this 
subject by the advocates of unlimited legislative pow- 
er, is beside the mark, and confuses individual in- 
equality with territorial inequality. The mere fact 
that it is not practically possible to avoid some ine- 
qualities in burdens and benefits as between the tax- 
payers within the legitimate bounds of a city, where 
all receive at least some benefit, is no reason for up- 
holding the legislature in arbitrarily extending the city 
limits so as to take in a large district of territory 
which will not be benefitted at all, at least not in 
any substantial way. Purely speculative and shadowy 
benefits which amount to no more than a mere pretext 
for arbitrary action, are not to be considered. 

It is admitted that within the boundaries of a 
municipality, no matter how fairly drawn, it is prac- 
tically impossible to avoid some inequality of burdens, 
but in such cases all the inhabitants and their property 
are at least within the range of, and receive, municipal 
benefits of some sort, and such is the very sensible 
and practical presumption upon which the courts re- 
fuse to interfere. And it must be admitted also, 
that there may exist in such cases some unavoidable 
degree of territorial inequality—some indentations 
of agricultural or rural lands here and there across 
and inside the municipal boundary lines, which lines 
of necessity must be drawn so as to provide some 
degree of symmetry and regularity in the shape and 
contour of the city and allow some latitude for its 
reasonably anticipated growth. Common sense must 
be used in such matter. It is not every case, even of 
territorial inequality, or even the absence of actual 


present territorial benefits, which would authorize the 
interposition of the courts. But where, as in the cage 
made by the information filed herein, there appears 
a gross and glaring territorial inequality—a sudden, 
unreasonable and wholesale extension of municipal 
boundaries so as to take in a large area many times 
the size of the original, and real, city—without any 
municipal benefit thereto, actual or contemplated, and 
yet subjecting this territory to taxation for past as 
well as present and future city indebtedness and other 
city purposes, a different situation is squarely pre- 
sented. “Such an act,’”’ says Thomas A. Marshall, 
C. J. in the Kentucky case of Cheaney v. Hooser, 9 B. 
Monroe, 330, 347, “though on its face simply extend- 
ing the limits of a town, and presumptively a legit- 
imate exercise of power for that purpose, would in 
reality when applied to the facts, be nothing more 
or less than an authority to the town to tax the land 
to a certain distance outside of its limits, and in effect 


take the money of the proprietor for its own use 


without compensation to him.” Elsewhere in this very 


able opinion, with reference to the legislative powers 


as to taxation and the territory where it shall operate, 
it is said: 

“It would, therefore, be a task of extreme 
delicacy, for the judiciary to decide upon its own 
mere judgment, with respect to any of the par- 
ticulars referred to, that the legislature has ex- 
ceeded the limits of the discretionary power with 
which it is invested. And we should doubt greatly 
our right to make such a decision in any case in 
which the legislative power attaches to any ex- 
tent, if there be not in the constitution itself, and 
in the clause now under consideration, some lim- 
it to the legislative discretion. That limit can 
only consist in the discrimination to be made be- 

- tween what may with reasonable plausibility be 
called a tax, and for which it may be assumed 
that the objects of the taxation are regarded by 
the Legislature as forming a just compensation, 
and that which is palpably not a tax, but is under 
the form of a tax, or in some other form, the 
taking of private property for the use of others 
or of the public, without compensation. Exact 
equality in the distribution of public burthens 
and especially of such as are local, is perhaps un- 
attainable and cannot form the test of the distinc- 
tion referred to. There must be a palpable and 
flagrant departure from equality in the burthen 
as imposed upon the persons or property bound 
to contribute, or it must be palpable that persons 
or their property are subjected to a local burthen 
‘for the benefit of others, or for purposes in which 
they have no interest, and to which they are, 
therefore, not justly bound to contribute. The 
case must be one in which the operation of the 
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power will be at first blush, pronounced to be 
the taking of private property without compensa- 
tion, and in which it is apparent that the burthen 
is imposed without any view to the interest of the 
individual in the objects to be accomplished by 
it. If it be so, no matter under what form 
the power is professedly exercised, whether it’ 
be in the form of laying or authorizing a tax 
or in the regulation of local divisions or boun- 
daries, which result in a subjection to local taxes, 
and whether the operation be to appropriate the 
property of one or more individuals, without their 
consent, to the use of the general or local public, 
or to the use of other private individuals or of 
a single individual, the case must be regarded as 
one coming within the prohibition contained in 
this clause, or the constitution is impotent for the 
protection of individual rights of property from 
any aggression, however, flagrant, which may be 
made upon them, provided it be done under color 
of some recognized power. We are not prepared 
to concede that it is thus important. But while 
we are disposed to consider this clause of the con- 
stitution as being sufficiently comprehensive to 
form a barrier against flagrant outrage or pal- 
pable wrong in taking property under any pow- 
er possessed by the Legislature, it is too indefinite 
in its character to afford protection to every case 
of seeming hardship or injustice, or to authorize 
a judicial tribunal to inquire into the minute op- 
eration of laws imposing or authorizing taxes, or 
regulating the boundaries of local jurisdictions, 
and to arrest their operation in every case in 
which the Court may find some inequality and 
consequent oppression. The case must be pal- 
pable and the injury flagrant, to authorize the 
Court, on the ground of this clause, to interfere 
with the exercise of a power so important and 
so indefinite as that of taxation by the legisla- 
tive department.” 
The case just quoted from, and the case of Morford 
v. Unger, 8 Iowa, 82, are probably the leading cases 
on this subject. The last cited case involved the con- 
stitutionality of an act extending the limits of the city 
of Muscatine one mile to the east and two miles to the 
north and west, so as to include land used exclusively 
for farming purposes. The act was held void because 
in conflict with the provision prohibiting the taking of 
private property without compensation. In the course 
of a well considered opinion by Stockton, J., it was 
said: 

“If there be such a flagrant and palpable de- 
parture from equity, in the burden imposed ; if it 
be imposed for the benefit of others, or for pur- 
poses in which those objecting have no interest, 
and are, therefore, not bound to contribute, it is no 


matter in what form the power is exercised— 
whether in the unequal levy of the tax, or in the 
regulation of the boundaries of the local govern- 
ment, which results in subjecting the party un- 
justly to local taxes, it must be regarded as com- 
ing within the prohibition of the constitution de- 
signed to protect private rights against aggres- 
sion, however made, and whether under the color 
of recognized power or not. It is urged by the 
plaintiff, that his farm, which is sought to be 
brought within the jurisdiction of the city is agri- 
cultural land; that it is one mile from the old 
boundary of the city, and the same distance from 
any lands laid out into city lots, or used or needed 
for city purposes; that he can derive no benefit 
from the extension of the municipal government 
over him and his property; and that the act sub- 
jecting him to taxation at the will of the city coun- 
cil, and for its benefit, is an appropriation of his 
private property for the use of the city, without 
any compensation or benefit accruing to him in 
return.” 

“In the framework and operation of our gov- 
ernment, says Mr. Sedgwick, the protection of 
vested rights, is the great practical object sought 
to be obtained. The legislative power being the 
most formidable, our system chiefly aims to guard 
the citizen against the legislative—to protect 
him against the power of a majority, taking the 
shape of an unjust law. The unjust action of 
government with us, is most likely to take the 
shape of attacks upon rights of property. Aill 
government, indeed, resolves itself into the pro- 
tection of life, liberty and property. Life and 
liberty, in our fortunate condition, are, however, 
little likely to be injuriously affected by the ac- 
tion of the body politic. Property is very dif- 
ferently situated. * * * * The questions connect- 
ed with taxation are everyday becoming of more 
and more pressing importance. The taxing au- 
thority is, after all, but one arm of that tremend- 
uous power of eminent domain, at the foot of 
which, so far as uncontrolled, every citizen lies 
prostrate; and the consequences of the earlier 
decisions, leaving this engine in the hands of 
unrestrained legislative authority, seems to have 
awakened that conservative jealousy of power, 
which never lies long dormant in the breast of 
our people. Certain it is, that the more recent 
constitutions, and the more recent judicial de- 
cisions, show a disposition not to abandon the 
taxing power to the often ill-regulated and des- 
potic will of our fluctuating and hasty legisla- 
tion.” Sedgwick on State and Constitutional Law, 
673. 

The extension of the limits of a city or town, 
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so as to include its actual enlargement, as man- 
ifested by houses and population, is to be deemed 
a legitimate exercise of legislative power. An 
indefinite or unreasonable extension, so as to em- 
brace lands and farms at a distance from the local 
government, does not rest upon the same author- 
ity. And although it may be a delicate, as well 
as a difficult, duty for the judiciary to inter- 
pose, we have no doubt but strictly there are lim- 
its beyond which the legislative discretion cannot 
go. It is not every case of injustice which may 
be reached; and it is not every case which will 
authorize a judicial tribunal] to inquire into the 
minute operation of laws imposing taxes, or de- 
fining the boundaries of local jurisdictions. The 
extension of the limits of the local authority, may 
in some cases be greater than is necessary to in- 
clude the adjacent population, or territory laid out 
into city lots, without a case being presented, in 


which the courts would be called upon to apply a_ 


nice or exact scrutiny as to its practical opera- 
tion. It must be a case of flagrant injustice and 
palpable wrong, amounting to the taking of priv- 
ate property, without such compensation in re- 
turn as the tax-payer is at liberty to consider 
a fair equivalent for the tax.” 

In Utah v. Daniels, 6 Utah 288, 5 L. R. A. 444, 
an act of the territorial legislature extending cor- 
porate limits was held to have violated the 5th amend- 
ment to the federal constitution. In a very lucid 
treatment of this subject, the conclusion is reached 
that: “A law authorizing the assessment of taxes for 
municipal purposes upon lands or their occupants lo- 
cated beyond the range of municipal benefits is not 
a rightful subject of legislation; that taxation for 
city purposes should be within the bounds indicated 
by its buildings, or its streets and alleys, or other 
public improvements and contiguous or adjacent dis- 
tricts so situated as to authorize a reasonable expec- 
tation that they will be benefitted by the improvements 
of the city or protected by its police; that no outside 
district should be included when it is apparent and 
palpable that the benefits of the city to it will only be 
such as will be received by other districts not included, 
such as will be common to ail neighboring communi- 
ties.” 

In the able dissenting opinion of Chief Justice 
Agnew, in Kelly v. Pittsburgh, supra, it was said: 

“If the legislature can, by a mere extension 
of boundary, authorize the city to tax farm lands 
for purely city purposes, it might, without exten- 
sion, direct all farms, within given lines, outside 
of the city, to pay these city taxes. Thus, when 
we get rid of that confusion of thought which 
confounds extension of boundary and power of 
taxation, we perceive that taxes laid on mere 


farm lands to pay city levies applicable only 
to the built-up or true city, is nothing more than 
an order to farmers for the benefit of the city 
residents; it is taking the money of A. to pay 
for improvements made for the use of B. This 
is palpably and flagrantly unjust, and therefore 
against common right. If the legislature itself 
cannot compel farmers to pay city taxes for 
purely local purposes in which they have no share, 
it is clear it cannot authorize the city to do in- 
directly what it cannot do directly. An order, 
with or without the extension of boundary, upon 
a certain class to pay taxes for local benefits 
conferred on others, is wholly different from a 
power to pay a general tax for the support of 
government. The latter is a power to which every 
citizen of a state submits himself in consideraiion 
of the general benefits derived from government. 
But as to the former, it is well said, in Bradshaw, 
v. the City of Omaha, 1 Nebraska 16, that the 
object is to make the owners of farms divide 
the expense of supporting the municipal govern- 
ment with those who need it; that the true city 
is the built-up part: while the levy of taxes on 
farms is to confiscate property outside for the 
benefit of those within the true city. See, also, 
Taylor v. Porter, 4 Hill 140; Holden v. James, 
11 Mass. 396. 

The power of legislature is clear to divide 
the state, for convenient local government, into 
counties, townships, cities, boroughs, &c., con- 
ferring on each appropriate autonomy. But in 
doing this the powers conferred must be adapted 
to the ends to be accomplished by each. A sound 
and large discretion is necessarily exercised in 
this adaption of powers. But it is equally clear 
that the powers conferred must have a reasonable 
appropriateness to the end proposed. * * * * * * 

The inviolability of the right of private prop- 
erty and the natural boundary of the legislative 
power has been enforced already in this state in 
the case of Washington Avenue, 19 P. F. Smith, 
363, in these words: “When, therefore, the con- 
stitution declares in the ninth article that among 
the inherent and indefeasible rights of men is 
that of acquiring, possessing and protecting prop- 
erty, that the people shall be secure in their pos- 
sessions from unreasonable searches and seizures; 
that no one can be deprived of property unless 
by the judgment of his peers or the law of the 
land; that no man’s property shall be taken or 
applied to public use without just compensation 
being made; that every man for an injury to 
his lands or goods shall have remedy by due 
course of law, and right and justice administered 
without sale, denial or delay, and that no law 
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impairing contracts shall be made, and when the 
people to guard against transgressions of the 
high powers delegated by them have declared that 
all these rights are excepted out of general powers 
of government, and shall for ever remain invio- 
late, they for their own safety stamped upon 
the right of private property an invisibility which 
cannot be frittered away by verbal criticism on 
each separate clause, nor the united fagot broked 
stick by stick, until all its strength is gone. There 
is a clear and indefeasible right of property, fol- 
lowed by the clauses guarding it against specific 
transgressions, that covers it with an aegis of pro-. 
tection against all unjust, unreasonable and pal- 
pably unequal exactions, under any name or pre- 
text; Nor is this sanctity incompatible with the 
taxing power, or that of eminent domain, where 
for the good of the whole people burdens may be 
imposed or property taken. I admit that the pow- 
er to tax is unbounded by any express limit in 
the constitution; that it may be exercised to the 
full extent of the public exigence. I concede that 
it differs from the power of eminent domain, and 
has no thought of compensation by way of return 
for that which it takes and applies to the public 
good, further than all derive benefit from the 
purpose to which it is applied. But nevertheless 
taxation is bounded in its exercise by its own na- 
ture, essential characteristics and purpose. It 
must, therefore, visit all alike in a reasonably 
practicable way, of which the legislature may 
judge, but within the just limits of what is tax- 
ation. * * * * 

“Therefore, while we concede the wide range 
to be given to the legislative discretion in adapt- 
ing the means to the end, that is, to the purposes 
of local government, there is a limit beyond which 
the legislative power cannot sacrifice the sacred 
right of private property. This limit is reached 
when it palpably and plainly sacrifices this right, 
which the people themselves have jealously 
guarded against transgression in their funda- 
mental law. There must be, therefore a reason- 
able appropriateness in the means employed to 
execute the legislative purpose.” 

There is in this case no question of estoppel by 
acquiesence for any considerable period. See McQuil- 
lin, Sec. 306. We conclude, therefore that the infor- 
mation makes out a prima facie case for the relief 
sought, and that on the facts therein stated, the act 
(Chapter 11750 of Laws of 1925) extending the boun- 
daries of the City of Stuart, so as to include the con- 
siderable body of rural lands owned by the co-relators 
some distance to the Northeast of the actual city, and 


beyond the range of municipal benefits, would appear 


to contravene those provisions of our Declaration 


of Rights, protecting the rights of private property 
such as those which prohibit the taking of private 
property without just compensation, and guarantee 
the equal protection of the laws and the right to ac- 
quire, possess and protect private property. 

In addition to the three cases above quoted from, 
some of the well considered cases supporting the views 
above expressed are: Bradshaw v. Omaha, 1 Neb. 
16; Courtney v. Louisville, (Ky.) 12 Bush. 419; Cov- 
ington v. Southgate, (Ky.) 15 B. Mon. 491; Park- 
land v. Gaines, 88 Ky. 562; Louisville Bridge Co. 
v. Louisville, 81 Ky., 189; Kaysville v. Ellison, 18 
Utah, 163, 43 L. R. A. 81; Vestal v. Little Rock, 54 
Ark. 321, 11 L..R. A. 778; Waldrop v. Kansas City, 
131 Ark., 453, 199 S. W. 369; Wells v. Weston, 22 
Mo. 384; Fulton v. Davenport, 17 Iowa 404; Durant 
v. Kauffman, 34 Iowa, 194; Langworthy v. Dubuque, 
13 Ia. 86; Smith v. Sherry, 50 Wis. 210; 6 N. W. 
561. See also McQuillin Municipal Corp., 2nd Ed., 
Secs., 291-295 of 2nd Ed., being Secs., 272-8 of the 
first edition, and cases cited, as to exercise of power 
of extension of municipal boundaries by local action 
under general statutes; generally held subject to ju- 
dicial review. 

The demurrer to the information will be overruled 
and the motion to quash denied. 

We will not turn to the answer of the respondent 
city. 

The answer alleges that respondent is exercising 
municipal powers over the territory described in the 
information by virtue of the two legislative acts re- 
ferred to therein, and makes a general denial of any 
unconstitutionality of either of said acts. That Chapter 
11214, abolishing the former Town of Stuart and cre- 
ating the City of Stuart, approved May 21, 1925, pro- 
vided that it should become effective if and when rat- 
ified by a majority of the qualified free holder voters 
residing within the territory affected by the act, at an 
election to be called within twenty days after the ap- 
proval. of the act; that the “Mayor and Clerk” of 
the Town of Stuart published a call for said election 
once a week for four consecutive weeks, commencing 
June 4th, 1925, and that at the election held June 
30, 1925, “the act was ratified by a majority of the 
qualified voters.” That thereafter the legislature 
passed the act (Chapter 11750) extending the boun- 
daries of the City of Stuart which had thus been 
previously incorporated under Chapter 11214; that 
both said acts were constitutional and valid. 

It is contended by relators that this part of the 
answer is insufficient, because the first act required 
the “Mayor and Council” of the town of Stuart to 
publish the call for the election, whereas the answer 
says it was done by the “Mayor and Clerk’. If the 


publication of the call for the election was made 
by the Mayor and Clerk under the direction and with 
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the authority of the Mayor and Council, we think 
that would have been sufficient. But the answer does 
not so allege. It is also contended that the answer 
fails to show ratification by a majority of the qualified 
freeholder voters, as required by the act, merely al- 
leging ratification by a majority of the “qualified 
voters.” Perhaps the meaning intended was, voters 
qualified to vote under the act. While the allegations 
of the answer in both these particulars is technically 
defective, the information did not attack the validity 
of the act on those grounds. In fact, the information 
in this case does not allege any facts whatever at- 
tacking the validity of Chapter 11214, or the election 
held thereunder. It attacks the later act extendjng 
the boundaries of the city incorporated by the first 
act. Of course, if the first act was void, the second 
would fall with it. If, however, the above objections 
were the only ones made to the answer, we would be 
disposed to allow if desired an amendment by respon- 
dent to them, which in all probability could be done. 
The serious question pertains to the sufficiency 
of the answer in that portion of it which is supposed 
to meet the charge of unconstitutionality, as made in 
the information, against Chapter 11750, in extending 
the city boundaries North of the River so as to take 
in the lands of co-relators. Aside from the general 
denial of unconstitutionality and the general allega- 
tion that said lands have been benefitted by such in- 
clusion, which are mere conclusions of the pleader, 
the answer utterly fails to meet the allegations of facts 
in the information showing remoteness of location and 
entire absence of municipal benefits. As this was 
the gist of the case, the respondent’s failure to justify 
by alleging facts to meet such charge, or to specifically 
deny the facts alleged, can hardly be attributed to 
mere oversight, and in effect amount to an admission 
of the material facts charged. The answer merely 
alleges “that within the territory described in the 
information in which the lands sought to be excluded 
are situated,” certain benefits have been or are in- 
tended to be conferred, but it does not allege that 
these benefits reach the lands of the corelators, which 
are shown by the information to be located in the 
eastern half of the annexed territory North of the 
River. These alleged benefits, so far as the answer 
shows, may all have been furnished to the western 
or some other portion of the added territory and hence 
remote from and of no benefit to co-relators’ lands. 
The benefits referred to in the answer and therein 
very briefly alleged, are: (1) fire protection, “from 
the maintenance by the city of an efficient and well 
equipped fire company,” (2) police protection, “by 
the regular patrolling of the police,” (3) that “the 
city has built and paved a number of roads and 
streets and maintained them,” (4) “that the health 
and safety of the inhabitants are served by the City’s 


Health department by means of regular inspections 
and the eradication of mosquitoes and that a muni. 
cipal hospital is now being supported by the city fo, 
the benefit of the citizens,” (5) “that the city has 
voted improvement bonds in the sum of $210,000.09 
for the purpose of paving roads and streets within 
this territory.” None of these benefits are alleged 
to reach or affect the property of the co-relators, 
The only benefit which is alleged to be available to 
all the territory sought to be annexed is, in the lap. 
guage of the answer, “that all of said territory jg 
accessible to electric light and telephone service under 
the City’s franchise and that such service would not 
be available unless the territory was within the mv- 
nicipal limits.” This language implies that such ser. 
vice was available, not from the city directly, but from 
the utility corporations operating under city fran. 
chises. The information alleged that co-relators had 
telephone connections through the nearby town of 
Jensen, and that no poles for electric lights had been 
placed for service to their.section. It will also be 
recalled that the information expressly denied that 
the property of co-relators had been furnished by the 
city with any roads or streets, or police or fire pro- 
tection, or city benefits of any kind, and that none 
were contemplated. These allegations are not met 
by the averments of the answer, which are referable 
to other portions of the extensive territory covered by 
the act. The answer closes with a general denial that 
the property of co-relators had been over assessed and 
no improvements had been made by the city upon the 
same and that none were in contemplation by the 
city, but alleges that the property is assessed at a 
reasonable and fair valuation and that “improvements 
have been made and further improvements contem- 
plated, as is set up herein.” This clause qualified 
the preceding allegations by relating back to the 
equivocal averments already discussed. 

Though co-relators are joined, the information in 
this case was filed in the name of the State on the 
relation of the Attorney General. It was, therefore, 
emphatically the duty of the respondent to answer 
the allegations of the information fully and specific- 
ally, showing just exactly what the city had done or 
failed to do or planned to do with respect to furnishing 
municipal benefits to the described territory owned 
by the relators. It was held in State v. Gleason, 12 
Fla. 190, that the respondent “must justify or dis- 
claim, and not guilty or non usurpavit are not good 
pleas. All the facts necessary to constitute a good 
title must be set up. In default of such a plea, 
judgment by default goes for the State ” 

Instead of demurring to, or moving to strike, the 
answer, relators filed a motion for judgment of ouster, 
evidently upon the theory that the answer failed en- 
tirely to justify the usurpation charged. This course 
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was followed in the Gleason case, but, though the plea 
or answer was held insufficient, the court gave the 
respondent the privilege of filing an amended answer, 
the effect being the same as if a demurrer had been 
filed instead of motion for judgment of ouster. The 
motion was in effect treated as a demurrer. How- 
ever, the court had the power, if it saw fit, to grant 
the motion and render the judgment moved for. See 
Crandall’s Common Law Prac., 674, 675, also State 
ex rel Law v. Saxon, 25 Fla. 342, 5 So. 801. 

This Court might well be justified in now granting 
the motion for judgment, but as this proceeding in- 
yolves the validity of an act of the legislature as ap- 
plied to the facts, the court desires to give the re- 
spondent full opportunity to justify, if it can, the 
usurpation charged. 

Therefore, the demurrer to the information and 
the motion to quash same are overruled and denied, 
and the answer of the respondent is held insufficient, 
with leave to respondent to file, if desired, an amended 
answer within fifteen days, and upon respondent’s 
failure so to do, the motion for judgment of ouster 
will be granted. 

PER CURIAM. 

Since the above was written and the action therein 
indicated taken by this court, the respondent has sig- 
nified to the court that it has no desire to file an 
amended answer. It is therefore ordered that the judg- 
ment of ouster be entered as prayed. . 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM and BUFORD, JJ., concur. 


EDGAR FERDON and his wife 
FLORENCE FERDON, joined by 
her husband, EDGAR FERDON, 


Appellants, 
vs. PINELLAS COUNTY. 
HENDRY LUMBER COMPANY, a 
Corporation, 
Appellee. 
BUFORD, J. 


In this case bill was filed to foreclose a material- 
man’s lien. A demurrer was filed to the bill of com- 
plaint, the same was overruled and appeal was en- 
tered from the order overruling the demurrer. The 
bill of complaint shows upon its face that the lien 
is claimed upon property, the title to which is held 
by husband and wife in an estate by entireties. 

The right to enforce a lien for labor performed or 
material furnished against an estate by entireties is 
statutory and one seeking to enforce such a lien must 
allege the existence of the statutory provisions under 
which such a lien may be acquired. 

In this case the bill of complaint does not allege 


the material facts which are necessary to the creation 
of the lien, as provided by chapter 2996, Acts of 1923, 
Sec. 5360 C.G.L. 1927, in that the bill fails to allege 
that the materials were furnished with the knowledge 
or assent of the husband and wife, or that such ma- 
terials were furnished under a written contract with 
the husband and wife for the furnishing of the same. 

For the reason stated, the order overruling the 


demurrer should be reversed and it is so ordered. 


Reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., coneur. 

Opinion filed February 23, 1929. 

An appeal from the Circuit Court for Pinellas 
County, C. L. Dayton, Judge. 

Anderson & Lewis, for Appellants; 

Owen & Carey and A. G. Warren, Jr., for Appellee. 


J. A. CANTOR and L. A. TUTTLE, 
doing business under the name 
and style of THE CANTOR-TUTTLE 


COMPANY, 
Appellants, 
DADE COUNTY. 
H. F. GALLOWAY, 
Appellee. 


TERRELL, C.J. 

This suit was brought in the Circuit Court of Dade 
County to enforce specific performance of a contract 
for a ninety-nine year lease. A demurrer to the bill 
was sustained, the bill was dismissed and appeal was 
taken from that order. 

The terms of the alleged contract were embraced 
in a letter dated February 27, 1925, addressed to the 
appellant and signed by appellee. In Daubmyre v. 
Hunter, 86 Fla. 326, 98 So. Rep. 69, this court indicated 
some of the esentials of a contract to lease or sell 
lands among others it must be definite as to essential 
terms and provisions. If there was, in fact, a contract 
for the lease in the instant case an examination of 
the record discloses that it was lacking in some of 
the material elements of such a contract as defined 
in Daubmyre v. Hunter, supra. 

In this view of the case the decree of the chancellor 
must be and is hereby affirmed. 

Affirmed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J. and J., concur im the 
opinion and judgment. 

Opinion filed February 21, 1929. 

An appeal from the Circuit Court for Dade County, 
A. J. Rose, Judge. 

Swearingen & Rosenthal, for Appellants; 

Smathers, Kluttz & Huck, for Appellee. 
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BERTUS MORRISON, et al., 
Appellants, 
v. MARTIN COUNTY. 
OKEECHOBEE COMPANY, a 
corporation, 
Appellee. 
Decision filed March 2, 1929. 


An appeal from the Circuit Court for Martin . 


County, Elwyn Thomas, Judge. 
B. D. Adcock and J. W. Cooper, for Appellants ; 
M. D. Carmichael and R. K. Lewis, for Appellee. 
PER CURIAM. 

. This cause having heretofore been submitted to the 
court upon the transcript of the record of the decree 
herein, and briefs and argument of counsel for the 
respective parties, and the record having been seen 
and inspected, and the court being now advised of 
its judgment to be given in the premises, it seems 
to the court that there is error in the said decree 
in so far as it allows a solicitor’s fee of $9,940.00. 
Brett v. The First National Bank of Marianna; 
Brooks v. Roberts, decided at this term. It is ordered 
that the Chancellor may take testimony of the com- 
plainants as to the amount of solicitor’s fees within 
the terms of the mortgage agreed by them to be paid 
to their solicitor for his services and amend the decree 
rendered by substituting such amount so proven for 
the sum allowed in the decree appealed from. Decree 
affirmed in other respects. 

TERRELL, C.J. and WHITFIELD, ELLIS. 
BROWN and BUFORD, JJ., concur. 


A. M. ALFONSO, 
Plaintiff in Error, 
v. Criminal Court of Record, 
THE STATE OF FLORIDA, Dade County. 
Defendant in Error. 

PER CURIAM. 

This writ of error was taken to a judgment of 
conviction on a charge of the statutory offense of 
unlawful carnal intercourse with an unmarried per- 
son of previous chaste character, who at the time of 
such intercourse is under the age of eighteen years. 
At the trial there was no direct and positive evidence 
that the prosecuting witness was unmarried at the 
time of the alleged intercourse with her, and the evi- 
dence from which such an inference might be drawn, 
is very indefinite. 

’ The court charged the jury as follows: 

“The State is required under the laws of this 
state to prove every material allegation of the in- 
formation to your satisfaction and beyond a rea- 
sonable doubt. The material allegations in the 
information are that within Dade County and 
within two years before the filing of the affida- 
vit—the particular day does not make any differ- 


ence—that this defendant had carnal sexual inter. ; 
course with this prosecuting witness, Irma Rich. | 


ardson, and that she was of previous chaste char. (J 


acter and under the age of eighteen years. Those 
are the essentials in the case that you must be 
lieve the State has proved to your satisfaction. If 
you believe that she is under the age of eighteen 
years, if you believe that she was of previous 
chaste character, and if you believe further that 
this man had sexual intercourse with her within 
two years before the filing of the indictment or 
information, then it would be your duty to convict 
him. If you have a reasonable doubt upon any of 
these points you should give him the benefit of 
that doubt and acquit him.” 

This charge wholly omits as an ingredient of the 
statutory offense charged, the essential element that 
the person with whom the defendant is alleged to have 
had unlawful carnal intercourse was unmarried at the 
time the offense was committed; and as this omis- 
sion was not corrected by any other charge given, it 
was harmful error, particularly in view of other mat 
ters shown by the record including the indefinite na- 
ture of the evidence as to whether the prosecuting 
witness was married or unmarried at the time the 
alleged offense was committed upon her by the de- 
fendant. 

The judgment of conviction is reversed for a new 
trial. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Oponion filed February 21, 1929. 

A writ of error to the Criminal Court of Record 
for Dade County, Tom Norfleet, Judge. 

J. F. Busto and S. H. Diamond, for Plaintiff in 
Error; 


Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


JAMES E. BARTLETT, 
Plaintiff in Error, 
v. : SARASOTA COUNTY. 
BERT C. COHN, 
Defendant in Error. 

TERRELL, C. J. 

In May 1925 defendant in error brought an action 
at law against the plaintiff in error. The declaration 
was in the common counts and laid damages in the sum 
of $4000.00. There was no appearance or pleadings 
on the part of the defendant below, plaintiff in error 
here, so judgment was taken by default and execution 
was issued thereon in March 1927. A motion for 
stay of said execution was seasonably made and denied 
and writ of error was taken to that judgment. 

The motion for stay of execution was made pur- 
suant to section 2829 Revised General Statutes (Sec- 
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tion 4515 Comp. Gen. Laws of Fla. 1927) and is pred- 
icated on the insufficiency of the Sheriff’s return to 
the summons ad respondendum and the further alle- 
gation that the record shows that the cause of action 
did not accrue until after the commencement of the 
action. ‘ 
Section 2829 Revised General Statutes of Florida, 
js as follows: 
2829. The Court before which an execution is 
returnable may, on a motion and notice to the 
adverse party, for good cause, upon such terms 
as the court may impose, direct a stay of the 
same, and the suspension of proceedings thereon.” 
This statute contemplates a liberal discretion on the 
part of trial courts in the matter of contro] over ex- 
ecutions issued from them. Such control may go to 
the extent of staying the execution and suspending 
proceedings thereunder on terms directed by the court. 
By the facts disclosed in the record the return of 
the Sheriff on the summons was insufficient to prop- 
erly identify the defendant and bring him under the 
jurisdiction of the Court. It did not therefore amount 
to due process and since it was the basis of the exe- 
cution the execution was without a proper predicate 
and should have been stayed. 
The judgment below is accordingly reversed. 
Reversed. 
ELLIS and BROWN, JJ., concur. 
WHITFIELD, P.J. and BUFORD, J., and LONG, 
Circuit Judge, concur in the opinion and judgment. 


H. J. BRETT, 
Appellant, 
v. WALTON COUNTY. 
THE FIRST NATIONAL BANK OF 
MARIANNA, a Corporation, 
Appellee. 

GIBLIN, Circuit Judge. 

The sole question presented by this appeal, which 
is from a final decree in a suit for the foreclosure 
of a real estate mortgage lien, is whether the chan- 
cellor below erred in decreeing that the complainant 
(appellee) should recover from the defendant (ap- 
pellant) the sum of $500 as solicitors’ fees for the 
services of the complainant’s solicitors in the suit, 
the chancellor having determined such sum to be 
reasonable. 

The involved mortgage deed contained a stipula- 
tion under which reasonable solicitors’ fees were re- 
coverable. 

‘ In view of the conclusions we have reached, we are 
not called upon to decide whether the sum allowed as 
solicitors’ fees by the chancellor was reasonable or 
excessive. Had the complainant, by proper allegation 
and proof, shown itself to be entitled to the recovery 
of reasonable solicitors’ fees, the question of whether 


the allowed sum is reasonable or excessive would be 
the subject of our consideration. The complainant 
has not, in our opinion, established a-right to the re- 
covery of solicitors’ fees. 

In foreclosure proceedings in our State the fee 
allowed the mortgagee for the services of his solicitor 
in the proceedings is intended as an indemnity to the 
mortgagee for expenditures necessarily made or in- 
curred to protect his interest. United States Savings 
Bank v. Pittman, 80 Fla. 423, 86 South. Rep. 567. 

The proper inquiry in cases of such character is, 
therefore, what has the mortgagee paid, or become 
liable to pay, to his solicitor for the services of the 
latter, and is it the usual and customary fee paid for 
such services? Jevne v. Osgood, 57 Ill. 340. 

The object and intent of the contractual stipula- 
tion for solicitor’s fees is that the mortgagee should 
be at no expense in procuring the services of his so- 
licitor ; but it is not designed that the mortgagee should 
recover from the mortgagor for solicitor’s fees a sum 
in excess of the amount which the former has paid, 
or obligated himself to pay, to his solicitor. White 
v. Lucas, 46 Iowa 319. 

It is incumbent upon the mortgagee, who seeks 
in foreclosure proceedings to recover solicitor’s fees 
from the mortgagor, to allege and prove that he has 
paid, or obligated himself to pay, his solicitor reason- . 
able fees for the latter’s services in the proceedings. 
This requirement was not met by the complainant 
herein. There was, it is true, an allegation in its 
bill that “the said note and mortgage were placed in 
the hands of” its solicitors “for collection and fore- 
closure;” and there was adduced the testimony of 
two disinterested practicing solicitors who testified 
that in their opinion a reasonable fee to be allowed 
the complainant for the services of its solicitors would 
be “$15 plus ten per cent. of the amount due upon 
foreclosure” (an amount in excess of the sum allowed 
by the chancellor). Such allegation and proof, how- 
ever, in cases where the sufficiency of the allegation 
is raised by demurrer or other proper pleading; or 
the proof is objected to on the hearing, are not proper 
and sufficient upon which to base the decree for so- 
licitors’ fees. There was no allegation and no proof 
that the complainant had paid, or obligated itself to 
pay, to its solicitors for their services, any fixed or 
determinable sum. 

An illustration may serve to demonstrate the sound- 
ness of the adopted rule. Let us suppose that a 


mortgagee, desiring to foreclose his lien, engages a 
solicitor to prosecute the foreclosure proceedings, 
agreeing to pay the solicitor for his services a fee of 
$100. In his bill the mortgagee merely alleges that 
he has “placed the mortgage in the hands of his 
solicitor for foreclosure ;” and on the trial of the cause 
he produces as witnesses solicitors who testify that 
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in their opinion $500 is a reasonable sum to ‘allow 4 


the mortgagee for solicitor’s fees. Should the court al- 
low the mortgagee the sum of $500 for solicitor’s fees, 
it would enable him to recover a solvent mortgagor 
over whom the court has jurisdiction the sum of 
$400.00 in excess of the amount to which the mort- 
gagee is justly entitled. Equity cannot tolerate such 
a result. 

’ Tt cannot be logically argued that the defendant 
herein should have the burden of proving that the 
complainant has not paid, or obligated itself to pay. 
to its solicitors as fees for their services the sum al- 
lowed by the chancellor below. The burden is upon 
him who seeks to recover damages: to prove that he 
is entitled to such recovery and to establish the basis 
for the computation or determination of the amount. 

For the reasons we have stated, the decree appeal- 
ed from is reversed in so far as it decrees the recov- 
ery by the complainant (appellee) from the defendant 
(appellant) of solicitors’ fees. 

The decree is otherwise affirmed. 

The cause is remanded for appropriate 
ings. 

WHITFIELD, P.J., and BUFORD, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed February 25, 1929. 

An appeal from the Circuit Court for Walton 
County, Thomas F. West, Judge. 

W. W. Flournoy, for Appellant; 

Carter, Solomon & Welch, for Appellee. 


L. A. LEATHERS DEVELOPMENT 
COMPANY, a Florida Corpora- 
tion, et al., 
Appellants, 
Vv. ORANGE COUNTY. 
ORANGE INVESTMENT COMPANY, 
a Florida Corporation, et al., 
Appellees. 
BUFORD, J. 

This is an appeal from an order of the chancel- 
lor sustaining a demurrer enterposed by Orange In- 
vestment Company to the bill of complaint of L. A. 
Leathers Development Company in which the com- 
plainant sought rescission of the purchase and sale of 
certain real estate upon the ground, first, that it was 
represented to the vendees that the real estate had a 


frontage of 275 ft. on Hughey Street in the City of 


Orlando, when in truth and in fact it only had 255 
ft. frontage on such Street; and upon the further 
ground that the title was defective in certain respects 
pointed out in the bill of complaint. 

The suit was filed several months after the pur- 
chase and sale had been consummated, after war- 
ranty deed had passed the title from Orange Invest- 


ment Company to the complainant and after the com- 
plainant paid a part of the purchase price in cash 
and had given its obligations satisfactory to the vendor 
for the balance thereof which obligations included 
certain notes and mortgages. 

Attached to the bill of complaint is the contract 
for the purchase and sale which was executed by 
Sleigh & Williams, brokers, by A. B. Williams, and 
by L. A. Leathers Development Company, by L. A. 
Leathers, President, and which appears to have been 
approved by Nixon Butt, W. D. Way, A. Blenn Wil- 
liams and Johnson & Miller, as owners. That contract 
contains the following provision: 

“The seller is to furnish an abstract show- 
ing his title to be good and marketable, but in 
the event that the title shall not be found good 
and marketable, the seller agrees to use reason- 
able diligence to make the said title good and 
marketable, and shall have a reasonable time so 
to do, and if after reasonable diligence on his 
part said title shall not be made good and mar- 
ketable within a reasonable time, the seller shall 
return the money this day paid and all monies 
that may have been paid to him under this con- 
tract, and thereupon he shall be released from all 
obligations hereunder. Or, upon the request of 
the purchaser, he shall deliver the title in its 

. existing condition.” 

The bill alleges that the abstract was delivered as 
per the contract and that pursuant to the delivery 
of the abstract the deal was closed and the title passed 
to the purchaser. 

Under the terms of the contract the purchaser had 
the right upon examination of the abstract to decline 
the purchase because of material defects shown to 
exist in the title and to demand the return of the 
earnest money paid, or, on the other hand, he had 
the right to demand delivery of the title in its exist- 


‘ing condition. 


If after having the abstract in his possession, he 
accepted the title as he found it, he could not later 
plead that he had not examined the abstract, and, 
therefore, had not observed defects shown therein and 
thereupon asked for rescission, but he will be con- 
clusively presumed to have accepted the title as he 
found it under the terms of his contract, there being 
no allegation of fraud or deception contained in the 
abstract so submitted. 

In the case of Hunter, Administrator, vs. Bradford, 
3 Fla. 369, this Court, speaking through Mr. Justice 
Hawkins, say: 

“Courts draw a distinction as to claims for 
equitable interposition, between contracts execu- 
tory and contracts executed. It is well settled that 
where the purchaser takes a deed with warranty, 
and enters and remains in undisturbed posses- 
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sion of the land conveyed, (the purchase money 
having been paid.) if there is no fraud in the 
transaction, he cannot, before eviction, ask and 
obtain the aid of the Court of Equity, in order 
to have the contract rescinded, or the purchase 
money restored to him, on the ground of defect 
in the title. In such a case, his remedy is at 
law upon the covenants in his deed of warranty.” 

The law as enunciated in this opinion has not been 
abrogated by any of the later decisions of this Court, 
but has been repeatedly approved. See Mickler vs. 
Reddick, 38 Fla. 335, 21 Sou. 286; Musslewhite vs. 
Qlson 60 Fla. 342, 58 Sou. 944. 

The bill of complaint shows upon its face that the 
property was inspected by the vendees, the complain- 
ants in the court below, with a view to purchasing 
the same before the purchase was made. The allega- 
tions of the bill show conclusively that the proposed 
purchasers had every opportunity to ascertain for 
themselves the actual frontage of the lot on Hughey 
Street. It is alleged that the amount of the purchase 
price was arrived at by figuring the front footage 
of Hughey Street and that the price per front foot 
so figured was $375.00. 

The contract for purchase and sale, however, calls 
for a lump sum of $103,125.00 for “Lot No. 1 of 
Block B of J. P. Hughey’s Addition to Orlando, accord- 
ing to the plat thereof, recorded in Plat Book A, page 
26, Public Records of Orange County, Florida,” then 
follows the statement, “This is 275 ft. frontage on 
Hughey Street, 116 feet deep.” It would appear that 
an ordinary, reasonable and prudent business man 
who contemplates purchasing property at the price 
of $375.00 per front foot and who is on the ground 
with every opportunity to inspect the property, and 
with every opportunity to ascertain by actual meas- 
urement the frontage of the property of which he 
contemplates the purchase, would ascertain the num- 
ber of feet by actual measurement, and that failing to 
do so and closing the deal, accepting a warranty deed 
describing the property without any reference to the 
front footage, and pays the purchase price, part in 
cash and the balance by notes and mortgage, and hav- 
ing gone into possession of the property and enjoyed 
that possession for sometime, he could not then come 
into a Court of Equity seeking the rescission of the 
entire transaction, because of a shortage which he 
had every opportunity to learn all about before clos- 
ing the transaction. It. is not necessary, however, for 
us to determine this question in the instant case 
because the allegations of the bill of complaint are not 
sufficient to show that any misrepresentations were 
made by Orange Investment Company or by any 


Agent of Orange Investment Company authorized to . 


act or to negotiate a sale in its behalf. 
The bill alleges that Sleigh & Williams, brokers, 


listed the property as the property of Orange In- 
vestment Company and that they sold the property as 
the property of Orange Investment Company, but it 
nowhere alleges that these brokers were the author- 
ized agents of Orange Investment Company. Neither 
is it alleged that Orange Investment Company at any 
time had any knowledge or notice of the represnta- 
tions alleged to have been made by the brokers as 
to the front footage of this lot on Hughey Street. 
The order sustaining the demurrer of Orange In- 


vestment Company should be affirmed and it is so 
ordered. 


Affirmed. 

TERRELL C.J. and WHITFIELD and ELLIS, JJ., 
concur. 

BROWN, J., concurs specially. 

BROWN, J. 

I concur in the holding that there was not a - 
sufficient showing in the bill for rescission, but I 
am not prepared to say that the facts alleged do not 
show a basis for some relief by way of abatement of 
purchase price. That, however, is not the relief sought 
in this action, and I agree with the opinion that the 
demurrer was properly sustained. 

BUFORD, J., concurs. 

Opinion filed February 23, 1929. 

An appeal from the Circuit Court for Orange 
County, Frank A. Smith, Judge. in 

George P. Garrett and W. M. Toomer, for Appel- 
lants ; 

Maguire & Voorhis, for Appellees. 


ROBERT S. ROGERS, 
Plaintiff in Error. 
Vv. MARION COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the indictment was in two counts. The 
first count of the indictment charged that the plain- 
tiff in error “did falsely make, forge and counterfeit 
the endorsement of the signature of B. O. Webb on the 
back of a certain written order for money of the tenor 
following, to-wit: 


Voucher No. 11150 # Third District Draft No. 
The Federal Land Bank 20875 
of Columbia 14521 


Columbia, S. C., Oct. 31,1921 B 
Pay to the order of R. S. Rogers, Sec-Treas. & B. 
O. Webb, Bwr. $2816.64 
Twenty-eight hundred sixteen dollars sixty-four 
cents in full payment of account as stated in state- 
ment bearing same vee ——— and originally 
attached hereto. 
F. F. Root, 
Treasurer. 
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To 

The National City Bank of Tampa, 
63-33 Tampa, Fla. 
Endorsed on the back thereof 
B. O. Webb, Borrower R. S. Rogers, Sec-Treas. 
With the intent then and there to injure and de- 
fraud B. O. Webb; the Federal Land Bank, a cor- 
poration, and divers other persons to the grand 
jurors unknown.” 

The second count of the indictment charges that 
the plaintiff in error “did utter and publish as true to 
the Monroe & Chambliss National Bank, a corporation, 
a certain false and forged endorsement on a written 
order for money of the tenor following, to-wit: 

Voucher No. 11150 Third District Draft No. 
The Federal Land Bank 20875 
of Columbia. 14521 
Columbia, S. C., Oct. 31, 1921, B 
Pay to the order of R. S. Rogers, Sec-Treas. and 
B. O. Webb, Bwr. $2816.64 Twenty-eight hundred 
sixteen dollars sixty-four cents. In full payment of 
account as stated in statement bearing same 
voucher number and originally attached hereto. 
F. F. Root, 
Treasurer. 
To ; 
The National City Bank of Tampa, 
63-35 Tampa, Fila. 
Endorsed on back: 
B. O. Webb, Borrower, R.S. Rogers, Sec-Treas. 
He, the said Robert S. Rogers, then and there well 
knowing that the endorsement on said order for 
money was false, forged and counterfeit, with the 
intent then and there to injure and defraud B. O. 
Webb, Monroe & Chambliss National Bank, a cor- 

‘poration, and divers other persons to the crane 

jurors unknown.” 

The accused was convicted on both counts of the 
indictment and sued out writ of error to a judgment 
on such conviction. On the trial a check in all res- 
pects conforming to the description set forth in the 
indictment, except as to the signature of the maker 
of the check, was offered in evidence and was objected 
to upon the ground that the indictment described the 
check, the endorsement of which was alleged to have 
been a forgery, as the check of F. F. Root whereas 
the check offered in evidence appeared to have been 
made and signed by H. H. Root, and that this consti- 
tuted a variance between the description of the check 
as made in the indictment and the proof offered to sus- 
tain the charge. The court overruled the objection and 
this ruling was assigned as error. 

During the progress of the trial the following pro- 
ceedings are shown by the bill of exceptions to have 
occurred: 


“Thereupon, counsel for the defendant request- 


ed the court to postpone the trial of this case, 
which was during the afternoon, until the follow. 
ing morning, so as to give time to Mr. Frederick 
Van Roy to come from Crystal River as a witness, 
The reason for his being there not being known 
until after certain testimony had been introduced 
in the case. 


Thereupon, counsel stated to the court that 
Mr. Frederick Van Roy, if here, would testify that 
during the year 1920, he with Claude D. Root and 
Harry H. Root, formed a corporation known as 
the Crystal River Crate Company, and they op- 
erated the same as officers thereof. That H. H. 
Root, also known as Harry H. Root, was one of the 
officers of that company, and that he, H. H. Root, 
was the same person who signed the check in- 
volved in this suit, and who was during 1920 and 
1921, acting as Treasurer of the Federal Land 
Bank, and that the check as to which witnesses 
state that it looks like ‘F. F. Root’ is in fact sign- 
ed ‘H. H. Root’ and is the same person who was 
connected with the Crystal River Crate Company, 
and who was also Treasurer of the Federal Land 
Bank. 


Thereupon, counsel for the State made the follow- 
ing statement to the Court: 

‘In order to obviate any necessity of delay, the 
State will admit that this witness would testify 
to the facts as stated in the above statement of 
Mr. Hampton on behalf of the defendant, and 
if said witness was produced as a witness, he 
would so testify. This admission is made to save 
the necessity of postponement. And counsel for 
the State now states to the Court that the State 
of Florida will not offer further testimony to 
dispute that the party signing the check was H. 
H. Root.’ 

Thereupon, this statement was accepted by the 
defendant and the statement was then read to 
the Jury as above made, in lieu of said testimony, 
and admitted by the Court, the Jury being in- 
structed to consider the same as other evidence.” 

This stipulation on the part of the State’s At- 
torney eliminated all question as to whether or not the 
check offered in evidence was signed “H. H. Root,” or 
“F. F. Root” and established the fact (if the same had 
not already been established) that it was the check of 
“H. H. Root” and established a variance between the 
description as alleged in-the indictment and the proof 
as offered upon the trial. 


Whether or not this variance was fatal appears to 
us to be controlled by the opinion in the case of Barker 


vs. the State, 78 Fla. 477, 83 Sou. 287, in which case _ 


the Court, speaking through Mr. Justice Ellis, say: 
“It is proper that an indictment for forgery 
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should set out the material parts of the alleged 
forged instrument that the court may be able to 
judge by inspection of the indictment whether 
from its terms the instrument is the subject of 
forgery. 

“Much care should be taken in preparing an 
indictment for forgery which sets out the alleged 
forged instrument in words and figures, that the 
description of the instrument conforms in all es- 
sential particulars to the instrument itself, which 

_on the trial is offered to support the charge. 

“The date and place where the instrument 
purports to have been drawn while part of the 
instrument may not be an essential and material 
part of the description so that the defendant 
would be prejudiced by a difference appearing be- 
tween the description in the indictment and the 
instrument itself, but such difference, and the 
further difference between the description of the 
instrument and the document itself in amount for 
which the instrument was drawn constitutes a 
fatal variance where the objection is properly 
made at the trial to the introduction in evidence 
of the alleged forged document. 

“Where the pleader in preparing an indict- 
ment. for forgery particularizes the instrument 
alleged to have been forged by setting out unnec- 
essary marginal figures, characters, numbers, de- 
vices, etc. he will be held to strict proof accord- 
ing to the allegations.” 

When the written instrument was offered in evi- 
dence it was the province of the Court to examine the 
instrument and determine whether or not there was 
a variance between that instrument and the instru- 
ment described in the indictment which would be fatal 
when the rule enunciated in the case of Barker vs. 
State, supra, was applied thereto. 

For the reasons stated, the judgment should be 
reversed and it is so ordered. 

Reversed. 

TERRELL, C.J., and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., and LONG, Circuit Judge, 
concur. 

Opinion filed February 28, 1929. 

A writ of error to the Circuit Court for Marion 
County, W. S. Bullock, Judge. 

H. M. Hampton for Plaintiff in Error; 

Fred H. Davis, Attorney General and Roy Camp- 
bell, Assistant for the State. 


MILLARD K. O’DANIEL, 
Plaintiff in Error, 
ESCAMBIA COUNTY. 


v. 
ARTHUR KULOSA, 


Defendant in Error. 


BUFORD, J. 

In this suit the plaintiff sought to recover judg- 
ment in the sum of Two Hundred and Fifty ($250.00) 
Dollars. 


The declaration was in two counts, but only the 
first count need be considered because the proof sub- 
mitted is applicable only to that count of the declara- 
tion. The first count of the declaration is in the fol- 
lowing language: 


“The plaintiff, Arthur Kulosa, by Watson & 
Pasco, his attorneys, sues the defendant, Millard 
K. O’Daniel, for that prior to the institution of 
this suit the defendant, representing himself to 
the plaintiff to be the owner of the following 
described property in Escambia County, Florida, 
to-wit: The east half of the North half of the 
South half of the Southeast quarter of Section 24, 
township 1 South, Range 31 West, containing 20 
acres, more or less, and that he was desirous of 
selling said property, offered and agreed to pay 
to the plaintiff, who was then and there engaged 
in business as a real estate broker in Pensacola, 
Florida, to pay the plaintiff a fee or commis- 
sion of $250.00 if the plaintiff would find a pur- 
chaser for said property at and for the sum of 
$1750.00, payable $750 cash and the balance of 
$1,000.00 two years from December 15, 1925, said 
balance to be secured by a mortgage on said prop- 
erty; that the plaintiff thereupon found a pur- 
chaser for said property who was ready, willing 
and able to buy same on the terms aforesaid, and 
so advised the defendant of that fact and of the 
name of such proposed purchaser; and the plain- 
tiff alleges that thereafter the said defendant dis- 
regarding his employment of the plaintiff as 
aforesaid, refused to allow the plaintiff to com- 
plete the sale of said property to said purchaser, 
but against the protest of the plaintiff sold said 
property to said purchaser so found by the plain- 
tiff, and so known to the defendant as aforesaid, 
by and through another real estate broker and/or 
by and through negotiations had by said defend- 
ant direct with said purchaser; that by reason of 
the plaintiff finding said purchaser for said prop- 
erty, and the defendant selling said property to 
the identical purchaser so found by the plaintiff, 
and so known to be found by the plaintiff at the 
time of such sale, the plaintiff thereupon became 
and is entitled to collect and receive of and from 
the defendant said compensation of $250.00 agreed 
to be paid to the plaintiff as aforesaid; that prior 
to the institution of this suit the plaintiff made 


demand on the defendant for the payment of said 
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sum of money but the defendant has failed and 
refused so to do. 
Wherefore, plaintiff sues and claims damages 
in the sum of $500.00.” | ; 
Service was had on the defendant and default was 


entered against him on the 7th day of June, 1926. ° 


After default proof was submitted in the form of an 
affidavit in the following language: 

_ “Before the undersigned authority this day 
personally came and appeared Arthur Kulosa, who 
being by me first duly sworn, on oath deposes 
and says that he is the plaintiff in the above 
styled and entitled cause; that the statement of ac- 
count in favor of affiant and against the defendant 
herein, attached to the declaration filed in this 
cause and made a part theerof, showing an in- 
debtedness due and owing by the defendant to 
the affiant in the sum of $250.00, is just and 
correct, due and unpaid, and that there are no 
off-sets or counter-claims to same; that said in- 
debtedness became due and owing from the de- 
fendant to this affiant as plaintiff in this cause, 
for and on account of fees and commissions which 
became due and payable by said defendant to this 
affiant by reason of affiant finding a purchaser 
for the property described in the first count of 
the declaration, in the manner, at the times, and 
for the price and on the terms set forth in said 
declaration; that although said indebtedness was 
past due and payable at the date of the institu- 
tion of this suit the defendant has failed and re- 
fused to pay the same, or any part thereof, and 
the full sum of $250.00 now remains due and ow- 
ing to the affiant as alleged in the declaration.” 

To the declaration had been attached a Bill of 
Particulars in the following language: 
“M. K. O’Daniel, 
To Arthur Kulosa, Dr. 
To fee and commissions due for finding purchas- 
er for property described in declaration, $250.00.” 
Judgment was entered by the clerk, to which judg- 
ment writ of error was sued out. 
There were six (6) assignments of error, as fol- 
lows: 
“1. That the declaration states no cause of ac- 
tion against the defendant. 


2. That the final judgment of the Court is 
erroneous in that the declaration states no cause 
of action. © 


8. That the said judgment is void since it does 
not appear from the declaration that the plaintiff 
has complied with the provisions of Chapter 10233 
of the Acts of 1925. 


4. That it does not appear from the declara- 
tion or from the proof of damage before the Clerk 


that the plaintiff was a licensed real estate broker 

5. That the Court erred in entering the judg. 
ment for the plaintiff permitting the said plaintif; 
to recover when it does not appear from the declar. 
ation or from the sworn proof of damage that 
the plaintiff had complied with Chapter 10233, of 
the Acts of 1925. 

6. The Court erred in entering the judgment 
herein when it does not appear that the plaintiff 
was a licensed real estate broker, or that he had 
complied with Section 3 of Chapter 10233 of the 
Acts of 1925.” 

The contention made by the plaintiff in error js 
that inasmuch as the declaration did not specifically 
allege that the plaintiff had complied with the lays 
of the State of Florida then in force requiring the pay. 
ment of a license fee by real estate brokers, that the 
allegations of the declaration did not set up a cause of 
action or allege such a state of facts as to show that 
the plaintiff was entitled to recover. It is further con. 
tended that the proof failed to show that the plain. 
tiff had paid the license fee required by statute and 
that under the provisions of the statute he therefore 
could not recover. 


The statute referred to is Chapter 10233, Acts of 
1925, and the part of that Act which is here to be 
considered is Section 3, which is in the following lan- 
guage: 

“Tt shall be unlawful for any person, firm, 
partnership, co-partnership or corporation to do 
business as a real estate broker or salesman until 
they or it shall have paid the license and regis- 
tration fee, as follows: The annual fee for each 
real estate broker license shall be $10; the annual 
registration fee for each real estate broker in 
addition thereto shall be $3; the annual license 
for each real estate salesman shall be $5, and in 
addition thereto an annual registration fee of 
$1.50; said registration fees shall be paid into a 
special fund of the State Treasury known as the 
Real Estate Brokers Registration Board Fund. No 
person shall be permitted to recover in any court 
in this State for services rendered or claimed to 
have been rendered in the sale or purchase of real 
estate, unless such person has, at the time of 
such transaction, complied with the provisions of 
this Act as to payment of license fees.” 

In the case of North American Accident Insur- 
ance Company vs. Moreland, 60 Fla. 153, 53 Sou. 635, 
this Court speaking through Mr. Justice Whitfield, 
say: 

“A judgment by default properly entered 
against parties sui juris operates as an admission 
by the defendants of the truth of the definite 
and certain allegations and the fair inferences and 
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conclusions of fact to be drawn from the alle- 
gations of the declaration. Conclusions of law, and 
facts not well pleaded and forced inferences are 
not admitted by a default judgment. If the alle- 
gations and the fair inferences from the alle- 
gations state a cause of action in favor of the 
plaintiffs, the allegations as to the right of ac- 
tion are taken to be true. Whether the admitted 
allegations state a cause of action is for the court 
to determine. Russ vs. Gilbert, 19 Fla. 54; Watson 
vs. Seat 8 Fla. 466; 6 Ency. Pl. & Pr., 117. See 
also Lybass-vs. Town of Ft. Myers, 56 Fla. 817, 47 
Sou. Rep. 346; Hale vs. Yeager 57 Fla. 442, 49 
South. Rep. 544.” 
Section 4098 Revised General Statutes of Fla., Sec. 
6029 Compiled General Laws of Fla., is as follows: 


“The failure of any such foreign corporation to 
comply with the provisions of this Article shall 
not affect the validity of any contract with such 
foreign corporation, but no action shall be main- 
tained or recovery had in any of the courts of 
this State by any such corporation, or its suc- 
cessors or assigns, so long as such foreign corpora- 
tion fails to comply with the provisions of this 
article.” 

The provisions of the statute last quoted are an- 
alogous to the provisions of the statute now under con- 
sideration. This court, in the case of Ronnock Grove 
Company, a corporation, vs. Coe-Mortimer Company, a 
corporation, 83 Fla. 370, 91 Sou. 265, having under 
consideration the question of the right of a foreign 
corporation to maintain a suit for the foreclosure 
of a mortgage in this State, speaking through Mr. 
Justice West, say: 

“The second coritention is that the allega- 
tions of the bill to the effect that the complain- 
ant is a corporation doing business in the State 
of Florida and having its principal Florida place 
of business in Jacksonville are equivalent to an 
allegation that complainant is a foreign corpora- 
tion, and, there being no further allegation, that 
it has complied with the provisions of the statutes 
prescribing conditions upon which certain foreign 
corporations may transact business in Florida, it 
is defective in this respect and the order of the 
court overruling the demurrer pointing out this 
defect was error. If it should be conceded that this 
allegation is susceptible of the construction placed 
upon it by defendant and it should also be con- 
strued to mean that the defendant corporation was 
of the particular class to which the statutes apply 
and that it was not transacting business in the 
State at the time of the enactment of Chapter 
5717, Acts of 1917, Section 4100, Revised Gen- 
eral Statutes, still this contention could not be 


allowed. This court has construed the statute 
which defendant says is applicable (Sec. 4098 Rev. 
Genl. Stats.) and in doing so held that compliance 
with its provisions is not a condition precedent to 
the right of the corporation to maintain an ac- 
tion in the courts of this State but that the de- 
fense of failure to comply with the provisions 
of the statute is one that should be specially 
pleaded. Farrell vs. Forest Inv. Co., 73 Fla. 191, 74 
Sou. Rep. 216. This holding is in accord with the 
general rule. 12 R. C. L. 98-101; 14A C. J. p. 
1358, Sec. 4069. Under this construction the de- 
fense sought here to be enterposed may not be 
presented by demurrer to the bill of complaint.” 
In the case of Farrell vs. Forest Investment Co., 73 


Fla. 191, 74 Sou. 216, cited, speaking through Mr. 
Justice Ellis, this Court say: 


“It was contended in the oral argument that 
the burden was upon the complainant to prove 
that it was authorized to do business as a corpo- 
ration in this State, and in the absence of any evi- 
dence on the subject it must be held to be without 
such authority. The bill expressly alleges that 
-the complainant is so authorized, the answer does 
not deny the allegation. The statutes of this 
_ state, Section 2682, et seg. General Statutes of 
1906, do not expressly prohibit a foreign corpora- 
tion from bringing a suit in this State until it has 
complied with the requirements of the statute. 
The reason for the omission may have been to 
enable such corporation to have the aid of the 
courts in the protection of its property rights 
where the court does not have to give force or 
validity to an executory contract by such a cor- 
poration. The rule seems to be that when the de- 
fendant wishes to raise the question of the corpo- 
ration’s right to maintain a suit in this State he 
should make the defense specially. Sec. 12 R. 
C. L. 98-101.” 
In 17 R. C. L. 560, it is said: 


“In support of the rule denying the right to 
recover under circumstances which may be deem- 
ed to be of a prohibitive character, it has been ~ 
said that the purpose of the law is to constrain 
those who would enjoy the privileges taxed to pay 
the price and obtain license by a two-fold penalty, 
one being fine or imprisonment, or both, and the 
other disability to claim under any contract made 
in reference to the business carried on in disre- 
gard of law; one to be enforced through the ma- 
chinery provided for the punishment of misde- 
meanors, and the other on the plea of the party 
sought to be held liable on the contracts made in 
reference to the business.” 


The declaration alleged that the plaintiff was then 
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and there (at the time of the transaction) en- 
gaged in business as a real estate broker in Pensa- 
cola, and further alleges “the plaintiff thereupon be- 
came and is entitled to collect and receive of and from 
the defendant the said compensation of $250.00 agreed 
to be paid to the plaintiff as aforesaid.” 

The affidavit submitted as proof of the claim sus- 
tains the allegations of the declaration and on author- 
ity of the opinions heretofore cited the judgment should 
be affirmed and it is so ordered. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 

Opinion filed February 23, 1929. 

A writ of error to the Court of Record for Escam- 
bia County, C. M. Jones, Judge. 

J. McHenry Jones, for Plaintiff in Error; 

Watson & Pasco & Brown, for Defendant in Error. 


J. A. KIDD and SOUTHERN SURETY 
COMPANY, a corporation, 

Plaintiffs in Error, 

Vv. DUVAL COUNTY. 
CITY OF JACKSONVILLE, a Municipal : 
Corporation, for the use and 
benefit of Hirsch Lumber Company, 
a corporation, 
Defendant in Error. 

ELLIS, J. 

In November, 1922, J. A. Kidd, one of the plaintiffs 
in error, entered into a contract with the City of 
Jacksonville under which Kidd agreed to do certain 
construction work upon and to furnish certain ma- 
terials for the same in connection with the Municipal 
Docks of the City of Jacksonville. In order to secure 
the performance of his contract and make payments 
to all persons supplying him with labor and materials 
in the prosecution of the work provided for in the 
contract, he entered into a bond, with the Southern 
Surety Company as surety, payable to the City of 
Jacksonville in the sum of fifty-one thousand two 
hundred and ten dollars. The “additional obligation” 


“provided for by the statute is contained in the bond. 


See Section 3533 Revised General Statutes 1920; 
McCreary et al. v. Dade County, 80 Fla. 652, 86 South. 
Rep. 612. 

The City of Jacksonville for the use of Hirsch 
Lumber Company brought an action in July, 1923, 
against Kidd and the Southern Surety Company upon 
the bond. The declaration in several counts alleged 
that the Hirsch Lumber Company supplied to Kidd 
in the prosecution of the work certain lumber to the 
value of $25,886.37 and the plaintiff therefore sued 
the defendant for the sum of $15,877.91 for money 
payable for lumber sold and delivered. The breach 
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alleged was that Kidd did not well and truly prompily 
make payment to the Hirsch Lumber Company foy 
the materials but has refused and still refuses to 
make the payment saving and excepting the sum of 
$10,000.00, so there was a balance due on the purchase 
price of the lumber in the sum of $15,877.91 with 
interest. 

The third count of the declaration is not materially 
different merely alleging some details in the transae- 
tion by which Kidd became obligated to pay for the 
lumber supplied and delivered to Kidd in the prosecy- 
tion of the work. 

An amendment of the declaration was filed al- 
leging in each count that the “lumber so furnished 
was in acordance with and complied with the speci- 
fications provided for and contained in the said con. 
tract between the said J. A. Kidd and the said City 
of Jacksonville, Florida”. The amendment was al. 
lowed in April, 1926. 

Prior to the allowance of the amendment there 
was a demurrer to the declaration which was over- 
ruled. The second and third grounds of the demur- 
rer were general in terms that the declaration stated 
no cause of action and that that facts alleged were in- 
sufficient to constitute a cause of action. Afterward 
certain pleas were interposed and demurrers to them 
were sustained. 


Upon a writ of error to the judgment which was 
entered this court reversed the judgment on the 
ground that the pleas denied performance by the 
plaintiff of a condition precedent and tendered a 
material issue of fact, “if it could be construed that 
the general allegations of performance contained in 
the declaration were in effect an allegation that the 
material had been furnished by plaintiff in conform- 
ity with the specifications stipulated in the contract 
and made a part of the bond, which issue was not 
presented by a plea of general issue.” See Kidd v. City 
of Jacksonville, 91 Fla. 380, 107 South. Rep. 677. 

The above decision was rendered in March, 1926. 
The above amendment was prepared and filed before 
the decision of the Supreme Court in the case but 
not allowed until after the decision. 


In May, 1926, the Surety Company demurred to 
the declaration as amended. The demurrer contained 
the two general grounds above mentioned as well 
as others among which the fifth and ninth presented 
the point that the declaration did not allege that the 
lumber supplied by the plaintiff to the defendant was 
used in the prosecution of the work mentioned. The 
demurrer was sustained in June, 1926. 

The record does not disclose that any further 
amendments were made to the declaration but appear- 
ing in the record immediately following the order on 


_ demurrer is a document entitled “Exhibit A” pur- 
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porting to be a copy of advertisement and specifica- 
tions for “furnishing materials for Constructing 
Wooden Relieving Platform, Anchor Pile System and 
Pender Pile System, and for the construction of a 
Stee] Bulkhead Wall. September, 1922.” This doc- 
ument is contained in about twenty-six pages of the 
record immediately following which |there appears 
the demurrer above mentioned filed as of the 27th day 
of May, 1926, and sustained on the 18th day of June, 
1926. 

The record then discloses that on the 1st day of 
July, 1926, the Southern Surety Company filed its 
“‘Demurrer to Amended Declaration” in which ref- 
erence is made to a further amendment of the declar- 
ation made June 18, 1926. That demurrer contained 
the same grounds as the former with the exception 
of the eighth which in the former demurrer raised the 
point that the specifications were not attached to the 
declaration or made a part thereof although it ap- 
pears that the same were consituted a part of the bond 
sued upon. The last demurrer was overruled. 

Then the Surety Company pleaded that it never 
was indebted as alleged; third, that the Lumber Com- 
pany did not supply to Kidd in the prosecution of the 
work the lumber and materials referred to in the dec- 
laration; fourth, that the lumber and materials re- 
ferred to in the declaration and alleged to have been 
supplied by the Lumber Company were not used by the 
said J. A. Kidd in the prosecution of the work referred 
to in the final declaration. There were nine pleas. 

In the view we take of the case it is unnecessary 
to refer to them. A demurrer was interposed to the 
fourth, sixth, seventh, eighth and ninth pleas and a 
motion to strike the first and second pleas. The de- 
murrer was sustained and the motion to strike grant- 
ed. Issue was then joined on the third and fifth 
pleas. 

Then on November 16, 1926, the Surety Company 
filed two amended pleas a demurrer to which was 
sustained. J. A. Kidd pleaded that he had been ad- 
judged a bankrupt and a trustee was appointed of his 
estate; that the plaintiff’s claim was listed in the 
schedule of Kidd’s debts and that the plaintiff re- 
ceived on account of the claim the sum of $5,495.55 and 
subsequently Kidd was discharged in bankruptcy. 

There appears to have been no demurrer to that 
plea nor joinder of issue upon it. The record states 
that the parties went to trial on the issues joined be- 
tween them on February 8, 1927, and that there was 
a verdict for the plaintiff. 

According to the record two verdicts were render- 
ed in the case. One as follows: 

“We the jury find in favor of the plaintiff anc 
against the defendants and assess the plaintiffs 
damages at $10,750.89 principal and $14,667.04. 

So say we all.” 


And the other as follows: 

“We the jury find in favor of the plaintiff and 
against the defendants and assess the plaintiffs 
damages at $10750.89 principal and $3916.15 in- 
terest a total of $14667.04.” 

Judgment was apparently entered on the latter. 
A motion for a new trial was denied. 

From the condition that the record is in, this Court 
is left to the inference that the trial court did not 
consider the fourth plea of the defendant as contain- 
ing any merit and that the deficiencies of the declar- 
ation were fully remedied by the filing of the doc-. 
ument entitled “Exhibit A”. The fourth plea pre- 
sented the point definitely that the lumber and ma- 
terials referred to in the declaration and alleged to 
have been supplied by the Lumber Company were not 
used by the said J. A. Kidd in the prosecution of the 
work referred to in the declaration. 

There was no error in sustaining the demurrer 
to that plea nor in overruling the second demurrer 
to the declaration. 

This action was brought by a material man against 
the principal and the surety on a bond given under 
Section 3533 Revised General Statutes of Florida 1920 
to the City of Jacksonville. 


In the case of McCrary Co. v. Dade County, 80 
Fla. 652, 86 South. Rep. 612, the action was brought 
to recover the price and value of certain materials 
furnished by the plaintiff to Morgan and Company, 
a subcontractor of McCrary and Company, which ma- 
terials were used in building the road which McCrary 
and Company had undertaken to build. It was held 
that the bond sued on did not contain the statutory 
“additional obligation” so the declaration did not state 
a cause of action. In commenting upon the statute 
Mr. Justice Whitfield, in a concurring opinion said: 
“the statute * expressly provides that any person or 
persons furnishing labor or materials shall have a 
right of action and recovery against the contractor 
and his sureties for unpaid amounts due for labor and 
material wsed in the public work.” The question 
whether the material supplied by a material man to 
the contractor had to be used in the prosecution of 
the work in order to give the material man a cause of 
action against the surety for unpaid materials was 
not presented in that case. 

In the case of Fulghum et al. v. State, 92 Fla. 662, 
109 South. Rep. 644, the items for which recovery 
was had consisted of the amount due for labor sup- 
plied in the performance of the work. Mr. Justice 
Strum, who wrote the opinion, however, said: “The 
protection of the statute is not limited to those who 
‘perform’ labor, but it expressly extends to those who 
‘supply’ labor. To supply is to provide or furnish. 
One may supply labor by performing it himself. But 
he may also supply labor by providing others to do the 
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work. In either case the labor is ‘supplied’ ”’. 

The amendment to the Section 3533 of the Revised 
General Statutes adopted by the Legislature in 1925 
added to the phraseology of the “additional obliga- 
tion” which the bond should contain the following 


words: “and supplies, used directly or indirectly by 


the contractor, contractors, sub-contractor or sub-con- 
tractors’’. 

With the exception of the word “used” in the 
Act of 1925 amending the phraseology of the “addi- 
tional obligation’’, the act, in the light of the McCrary 
case, supra, was wholly unnecessary because that case 
held that the beneficent purpose of Section 3533 Re- 
vised General Statutes 1920, Chapter 6867, Acts 1915, 
extended to all persons furnishing labor or material 
in the construction of public works, whether directly 
or indirectly to the contractor or the subcontractor, 
because at the time of the adoption of the act, which 
was copied from the Act of Congress of August 13, 
1894, 28 Statutes at Large 278, Chap. 280 U. S. 
Comp. Statutes 1901 p. 2523, the act had been so 
construed by the Supreme Court of the United States. 
That construction therefore was adopted by the State 
of Florida in adopting the Act of 1915, supra, in so 
far as that construction is not inharmonious with the 
spirit and policy of our own general legislation upon 
the subject. See Duval v. Hunt, 34 Fla. 85, 15 South. 
Rep. 876; Atlantic Coast Line R. Co. v. Beazley, 54 
Fla. 311, 45 South. Rep. 761. | 

It is important to consider therefore if the Fed- 
eral Courts in construing the original Federal Act 
which this State adopted in 1915 held that the material 
furnished to the contractor should be used in the 
prosecution of the work in order to give the material 
man a right of action on the bond. 

In the case of United States v. Morgan, 111 Fed. 
Rep. 474, United States District Judge, Webb held 
that for materials which were used in the structure 
which were fortifications on Diamond Island, that ac- 
tually entered into the construction of the fortifica- 
tions, the plaintiff could recover, but for the materials 
supplied and used in the construction of dump cars, 
skids, grout tubs, conveyors and other accessories built 
or constructed by the contractor in the nature of tools 
and appliances to be used by him for his own con- 
venience and advantage in the execution of the con- 
tract the material man could not recover. So that of the 
claim for $4,389. the court allowed judgment for 
$2,107. which represented the price of the material ac- 
tually used and which entered into the structure. 


That case is of no value in determining whether 
the price of material supplied to a contractor which is 
_ designed to enter into the actual construction of the 
building and become a part of it but is not in fact 
used because of some change either in plans or some 
change in the physical or financial ability of the con- 


tractor over which the material man has no contro] 
and can in no wise influence, may be recovered by the 
material man in an action on the bond. 

The Federal Act of August 13, 1894, was amend. 
ed by Congress by Act of February 24, 1905, Chap. 
778, 33 Stats. at Large 811, U. S. Comp. Stat. Supp, 
1909 p 94 so that the “additional obligation” should 
be: “that such contractor or contractors shall prompt- 
ly make payments to all persons supplying him or them 
with labor and materials in the prosecution of the 
work provided for in such contract; and any person, 
company or corporation who has: furnished labor or 
materials used in the construction or repair of any 
public building or public work and payment for which 
has not been made.” The words italicized constitute 
the amendment to the “additional obligation” to be 
written in the bond. 

The amendment quoted did not change the obliga- 
tion unless its purpose was to require that the labor 
and materials furnished must be used in the construc- 
tion or repair of the building or public work before 
the person furnishing it to the contractor can main- 
tain his action on the bond in case payment for the 
material and labor is not made. 

But the Supreme Court of the United States in the 
case of Brogan v. National Surety Company, 246 U. 
S. 257, 62 L. Ed. 703, said that the change in phrase- 
ology was not significant. Referring to Mankin v. 
Ludowici-Celadon Co., 215 U. S. 533, 54 L. Ed. 315, 
said it was pointed out in that case that “ ‘in respect 
to the condition of the bond required to be given, 
the language of the amended act is precisely the same 
as that contained in the Act of August 13, 1894’”, 
and that in United States for the use of Hill v. Amer- 
ican Surety Co., 200 U. S. 197, 50 L. Ed. 487, it was 
said that “in respect to the persons entitled to the 
benefit of the bond there has been no material change 
in the act”. The latter case was referred to by this 
court in the McCrary case, supra. 

But in none of the above cases cited by appellant’s 
counsel was the point here presented decided. These 
cases all hold that the amendment of 1905 materially 
amended the act of August 13, 1894, but not in re- 
spect to the condition of the bond required to be given 
nor as to the class of persons entitled to sue upon it; 
that persons supplying labor and material directly or 
indirectly to the contractor or sub-contractor were as 
well under the amendment as under the original act 
entitled to bring their action on the bond. 


In the case of Brogan v. National Surety Company, 
supra, it was held that groceries and provisions furn- 
ished a contractor for a public work for use in a board- 
ing house which on account of the absence of other ac- 
commodations it was obliged to maintain for its labor- 
ers are materials used in the prosecution of the 
work within the meaning of the act and of the bond 


| 
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given in pursuance of its requirements though they 
would not have been such had the boarding house been 
conducted by the contractor as an independent en- 
terprise undertaken solely for the sake of profit. 
Several decisions of the United States Supreme Court 
were cited by Mr. Justice Brandies, who wrote the 
opinion in that case, in support of that interpretation 
of the language of the act and condition of the bond. 

But those cases dre not helpful further than to 
show that the phrase “supplying labor or materials 
in the prosecution of the work’ is not limited in 
its meaning to the structure, building or thing pro- 
duced into which the labor or material must actually 
enter and become an integral part of it. As Mr. 
Justice Brandies said in the Brogan case: “The court 
has repeatedly refused to limit the application of the 
act to labor and materials directly incorporated into 
the public work’. 

From all the authorities that we have examined 
our conclusion is that the word “used” as it appears 
both in the Federal Act of 1905, supra, and the Flor- 
ida Act of 1915, supra, effected no change whatsoever 
in the “additional obligation” as it appears either in 
the Federal Act of August 13, 1894, or the Florida Act 
of 1915, Section 3533 Revised General Statutes; that 
the materials supplied in the “prosecution of the work” 
means materials which form an integral part of the 
work and are necessarily involved in it. In a sense 
it may be said that the tools and accessories of the 
contractor are necessarily involved in the work and 
therefore material men who supply the contractor with 
such tools or materials for such accessories would be 
included in the class of |persons protected by the 
obligation. It would seem therefore that there must 
be some qualification of the above definition and that 
qualification must be found in the government’s con- 
tract with the contractor or the special circumstances, 
as Mr. Justice Brandies said, under which the sup- 
plies were furnished. Such facts said he are not only 
material but decisive. 


The McCrary case, supra, is decisive of the point 


that it is immaterial whether the materials furnished 
are supplied directly or indirectly to the contractor 
or subcontractor. 

It follows from the views above expressed that 
the materials supplied must not only substantially 
conform to the specifications required for such ma- 
terials but under the special circumstances of the case 
such materials must form an integral part of the work 
and be necessarily involved in it. 

As was said in the case of Title Guaranty & Trust 
Co. v. Puget Sound Engraving Works, 163 Fed. 168; 
“by keeping in mind that the intent of the statute 
is that material and labor actually contributed to the 
construction of the work shall be paid for, and thus 
that the material man and the laborer shall be pro- 


tected, construction of the statute and bond is quite 
simple.” 


We think that the allegation in the declaration of 
the terms used by the statute in defining the “addi- 
tional obligation” are quite sufficient according to the 
requirements of good pleading in alleging the facts 
necessary to bring the plaintiff within the class of 
persons protected by the act; that the burden is upon 
the plaintiff to prove the allegation by evidence show- 
ing that the materials supplied not only conformed 
to the required specifications but under the special 
circumstances of the case formed an integral part 
of the work and were necessarily involved in it. 


Any views expresed in the case of Kidd v. City of 
Jacksonville, supra, contrary to the views above ex- 
pressed are modified. 

We think it is no defense to an action brought by 
a person in the class protected by the “additional ob- 
ligation” against the surety for materials supplied to 
the contractor that the latter transferred his title to 
the materials furnished to another and the work for 
which they were supplied was carried on by the latter 
using such material as an integral part of the work. 

Under such circumstances the Surety Company 
does not subject itself to a double liability. The ma- 
terials were furnished or supplied only once. The per- 
son to whom they were supplied or his representative 
has ample opportunity to protect himself by appropri- 
ate security taken from his successor or subcontractor. 
_ If the contractor purchases materials and after- . 
wards diverts them to other and different uses the 
material man by such bad faith of the purchaser must 
stand the loss because it is he who is thereby defraud- 
ed and the government has derived no benefit from 
the use of the materials. So much risk as is thus in- 
volved in the transaction between the material man 
and the contractor the former must assume by 
reason of the faith that he reposes in his customer. 

The demurrer to the declaration was therefore 
propertly sustained. 

The demurrer to the fourth plea was also properly 
sustained. 

We think the court erred in directing a verdict 
for the plaintiff because the proof was not complete 
as to the use of the materials in the actual construc- 
tion of the work within the meaning defined herein. 

Reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed March 2, 1929. 

A writ of error to the Circuit Court for Duval 
County, DeWitt T. Gray, Judge. 

Giles J. Patterson, for Plaintiff in Error; 

Marks, Marks & Holt, for Defendant in Error. 
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TOM BOYLE, 
Plaintiff in Error, 
v. DADE COUNTY. 
JULIUS C. DOLAN, ick 
Defendant in Error. 

PER CURIAM. 

“This writ of error was taken to a judgment for 
the defendant upon demurrer sustained to a declar- 
ation which alleges that the defendant invited the 
plaintiff to drive with him in his automobile; that 


plaintiff acepted the invitation ; that defendant driving - 
said automobile at a reckless and careless and danger-. 


ous rate of speed over plaintiff's repeated objections 
and request to drive at a careful and prudent rate of 
speed, negligently and carelessly lost control of said 
automobile, and negligently and carelessly collided 
with another automobile. “Because of defendant’s 
recklessness, carelessness and negligence in the afore- 
said collision”, plaintiff was injured etc. The above 
and other pertinent allegations do not wholly~ fail 
to state a cause of action, therefore the demurrer to 
the declaration should have been overruled. See Carl- 
ton v. F.E.C. Ry. Co., 95 Fla. 596, 116 So. 870; Yon 
v. Pinellas County Power Co., 93 Fla. 503, 112 So. 50, 
and authorities cited. 

Where a declaration does not wholly fail to state a 
cause of action, a demurrer thereto should not be 
sustained. 

The judgment on demurrer sustained is reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 


‘ BROWN and BUFORD, JJ., concur. 


STATE OF FLORIDA EX REL 
RICHARD REED AND SOLLIE GAY, 
Petitioners, 
Vv. 
J. S. BLITCH, SUPERINTENDENT 
of the Florida State Prison 
Farm, 
Respondent. 
BUFORD, J. 

The petitioners were informed against in the Crim- 
inal Court of Record in and for Polk County. The 
Information was in the following language: 

“IN THE NAME AND BY AUTHORITY OF 
THE STATE OF FLORIDA, 

J. H. Peterson, County Solicitor for the Coun- 
ty of Polk, prosecuting for the State of Florida 
in the said County, under oath, information makes 
that Sollie Gay, Sr., Sollie Gay, Richard Reed, 
Freddie McQueen, Fred Gadson, Phillip Ferguson, 
Charlie Henderson of the County of Polk and State 
of Florida, on the 7th day of September in the year 
of our Lord one thousand nine hundred and twen- 
ty-eight in the County and State aforesaid, being 
lawfully required to depose the truth in a certain 


judicial proceeding in a Court of Justice, to-wit: 
the Municipal Court in the City of Lakeland, 
Florida, wherein, the City of Lakeland, Florida, 
was plaintiff and Sollie Gay, Sr. was defendant 
charged with a violation of the Prohibitory liquor 
laws of the City of Lakeland, Florida, did un. 
lawfully, wilfully and feloniously commit the 
crime of perjury by swearing falsely under oath, 
the said oath having been administered to each 
of the above named defendants by an officer 
duly authorized to administer oaths, to-wit: W. 
J. DeLoach, City Judge of the City of Lakeland, 
Florida, that Sollie Gay, Sr., was in Lake Wales, 
Florida, on the 3rd day of September, 1928, which 
said testimony was false and known by each of the 
said defendants above named to be false and which 
said testimony was material to the issues in the 
said judicial proceeding contrary to the form of 
the Statute in such case made and provided, and 
against the peace and dignity of the State of 
Florida. 
J. H. Peterson, 
County Solicitor, Polk County, Florida.” 
The record shows that the petitioners pleaded 
guilty and were sentenced to serve a period of Two 
years at hard labor. The certified copy of the record 
presented to this Court in that regard reads as fol- 
lows: 
“IN THE CRIMINAL COURT OF RECORD IN 
AND FOR POLK COUNTY, FLORIDA. 
STATE OF FLORIDA 
vs. No. 7635 PERJURY. 
SOLLIE GAY, SR., SOLLIE GAY, 
RICHARD REED, FREDDIE McQUEEN, 
FRED GADSON, PHILLIP FERGUSON 
& CHAS. HENDERSON 
The defendants in the above case appeared be- 
fore the Court and being duly arraigned, did then 
and there, freely and voluntarily, enter pleas of 
guilty to said information and thereupon the 
Court asked the defendants if they had anything 
to say why the sentence of the law should not 
be passed upon them, and they sayeth nothing: 
It is, therefore, ordered and adjudged by the 
Court, and the sentence of the Court is that you, 
Sollie Gay, Sr., be imprisoned in the State Prison 
of Florida at hard labor for the term of Three | 
years. 
This Sept. 28th, 1928. 
It is, therefore; ordered and adjudged by the 
Court, and the sentence of the Court is that you, 
.Sollie Gay, Richard Reed, Freddie McQueen, Fred 
Gadson, Phillip Ferguson and Chas. Henderson, 
each be imprisoned in the State Prison Farm of 
Florida at hard labor for the term of two years. 
This Sept. 28th, 1928.” 
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Having been sent to prison under a commit- 
ment duly issued, the petitioners applied to a 
justice of this Court for a Writ of Habeas Corpus, 
which was issued, and the cause came on for 
hearing and was submitted to the Court by the 
Attorney for the Petitioners and the office of 
the Attorney General. It will be observed that 
the information does not allege that the Court in 
which the alleged oath was given was a court then 
and there having jurisdiction to try the cause 
in which the oath was taken and made. 

It will be further observed that the false 
statement alleged to have been made under the 
said oath is not alleged in the information to have 
been in relation to, or a statement of, any fact 
material to the issues then being tried. 

It will further be observed that the Informa- 
tion totally fails to positively negative the truth 
of the alleged false swearing by stating the facts 
by way of antithesis. 

It will further be observed that the Infor- 
mation attempts to charge Seven (7) persons 
jointly with the crime of perjury. 

It will further be observed that there appear- 
ed in the records no judgment of conviction. 

It is not necessary for us to go beyond the 
decisions of this Court for authority command- 
ing us to make an order discharging the peti- 
tioners from custody. 

In Ex Parte Amos, 93 Fla. 5, 112 So. 289, this 
Court say: 

“If the acts charged constitute no offense, do 
not amount to a crime under the laws of the State, 
the court under whose process the complaining 
party is held is without jurisdiction to pronounce 
sentence or judgment; consequently, the deten- 
tion of the party is illegal in such case.” 

In State ex rel Arnold vs. Chase, 94 Fla. 1071, 
114 Sou. 856, the Court adopted with approval the 
rule as enunciated in Ex Parte Amos, supra. 

In Fudge vs. State, 57 Fla. 7, 49 Sou. 128, this 
Court say: 

“It is necessary in an indictment for perjury 
to expressly and positively negative the truth of 
the alleged false swearing, by stating the facts 
by way of antithesis. A general denial that the 
testimony in question was false is not sufficient. 
In addition to an averment that the testimony of 
the accused was false, the indictment should also 
set forth the truth in regard to the matter at is- 
sue. Thus, after stating the substance of what 


was sworn to, the indictment proceeds: ‘Whereas 
in truth and in fact,’ adding wherein sueh mat- 
ter was false.” 
In. Wilds vs. State, 79 Fla. 575, 84 Sou. 664, 
the Court say: 


“In an indictment for perjury it is an essential 
allegation that the party charged was duly sworn 
and that the oath was administered to him by 
some one authorized by law to administer such 
oath, and it must appear that the court in which 
the perjury is alleged to have been committed 
had jurisdiction of the cause in which the testi- 
mony upon which the charge of perjury is predi- 
cated was given.” 

In Timmons vs. State an opinion was filed Jan- 
uary 18, 1929, reported in 119 Sou. page 393, Mr. 
Justice Brown, quoting from the opinion in the case 
of Johnson vs. State, 81 Fla. 783, 89 Sou. 414, says: 

“The judgment and sentence of the county 
judge’s court, predicated upon the plea of guilty 
should have contained a definite adjudication of 
the defendant’s conviction followed by the sen- 
tence which the law imposes” —“citing Harris 
v. State, 75 Fla. 527, 78 Sou. 526; Pensacola 
Lodge etc. v. State, 74 Fla. 498, 77 Sou. 613, which 
support the proposition announced. In the case 
last cited the court held that a judgment similar 
to the one under discussion, was not a sufficient 
final judgment to support a writ of error. See 
also, Norwood v. State 80 Fla. 613, 86 Sou. 506. 
In a case of this kind, this Court, in Gordon v. 
State, 86 Fla. 255, 97 Sou. 428, said that in view 
of the fact that under the statute the second 
conviction raises a misdemeanor to the grade of 
a felony, ‘a decent regard for the rights and 
liberty of the accused, however humble his sta- 
tion in life, ought to, and does, require that noth- 
ing less than a judgment of conviction plainly 
setting forth the former offense, and adjudging 
the accused guilty thereof, will suffice as a basis 
for the second prosecution.’ ” 

For the reasons stated, it is held that the informa- 
tion in this case charged no offense against the laws of 
the State of Florida and was void as a basis for a 
criminal prosecution. That it would have been insuf- 
ficient to have sustained a judgment of conviction 
had such judgment been entered. 

We further find that no judgment of conviction 
is shown to have been entered against the petitioners 
and, for the reasons stated, they are unlawfully re- 
strained of their liberty. It is ordered and adjudged 
that the petitioners, and each of them, be discharged 
from custody. 

WHITFIELD, P.J. and GIBLIN, Circuit Judge, 
concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed February 22, 1929. 

A case of original jurisdiction—habeas corpus. 

Petitioners discharged from custody. 

D. E. Knight, for Petitioners. 
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NOTES AND COMMENT 


A QUESTION OF JURISDICTION OF 
THE FEDERAL COURTS 
F. T. SAUSSY 
Of Tampa Bar. 

Assuming that all parties litigant are 
citizens of the same state, what is the 
test of judicial power of a federal Dis- 
trict court, the jurisdiction of which is 
invoked because the case is alleged to 
arise under the constitution of the Unit- 
ed States, and the person defendant 
whose act questioned or sought to be 
enjoined is acting without any semblance 
of state law authorizing the act? 

The leading case against jurisdiction 
is Barney v. The City of New York, 
193 U. S. 430, where the bill alleged 
that the action of New York City was 
forbidden by the state law, and deprived 
the complainant of his property in vio- 
lation of the. due process clause of the 
14th Amendment. : The case was dis- 
missed for want of jurisdiction. Some 
of the bar and courts evidently felt that 
the Barney case meant that where the 
defendant should not show a law of the 


state authorizing his act, his conduct 


could not be questioned in the Federal 
Court on the ground of a constitutional 
question under the 14th Amendment, be- 
cause that amendment invalidates State 
action, executive, judicial or legislative, 
but after all state action duly authoriz- 
ed. 

The District Court and Circuit Court 
of Appeals for the 9th. Circuit so con- 
strued the Barney decision, in Home Tel- 
ephone etc. Co. v. City of Los Angeles 


reversed in 227 U. S. 278. The Supreme 


court held that the Barney case did not 
go so far, and that agency through a 
law was not the test, but any unfounded, 
illegal or oppressive conduct of a state 
officer done in excess of the power dele- 
gated could be protected in the Federal 
court under the 14th Amendment. Chief 
Justice White made it plain that it was 
not a question of agency, within the law 
of contracts usually applied, as that 
would circumscribe the judicial power of 
the federal courts and relegate to state 
courts almost every case where there 
was want of state authority. He also 
stated that the Barney case had been 
qualified or so distinguished as not to 
be authoritative or even persuasive. 
Yet, the Barney case has been fol- 
lowed in later decisions, and cases have 
been dismissed for want of jurisdiction 
under its authority. East St. Louis 
Ry. Co. v. City of East St. Louis, 13 
Fed. (2) Page 855. The latest rule that 
seems to apply, and one that we should 
follow, when in doubt as to whether the 


defendant’s action or conduct has no law 
to authorize it, may be found in the case 
of Louisiana Public Service Commission 
v. Morgan’s Louisiana & Texas Rail- 
road & Steamship Company, 264 U. S. 
393, where in the opinion of Justice 
McReynolds held, that the appellee chal- 
lenged the validity of the order because 
beyond the power of the commission; 
and if within such power, enforcement 
would deprive the company of property 
without due process of law, (italics ours) 
and impair the obligation of its contract 
with the city of New Orleans contrary 
to the Federal Constitution. The alle- 
gations were held sufficient to bring 
the controversy within the court’s ju- 
risdiction, and empowered it to determ- 
ine questions of both state and Federal 
law. (citing cases). 

So that if this be the test of the 
jurisdiction where there may be doubt 
as to whether the defendant is acting 
pursuant to the authority of law, we 
may say there is “much virtue in IF”. 
This test was followed in East St. Louis 
Ry. Co. v. City of East St. Louis 13 Fed. 
(2nd) wherein it was held under author- 
ity of the Barney case supra, that the 


court was without jurisdiction, and dis-— 


tinguished the holding from the Louisi- 
ana Public Service Commission case su- 
pra, by stating “If the present bill con- 
tained an averment that the ordinance 
of the City of East St. Louis was not 
authorized but that if authorized, (italics 
ours) it was of such character as to 
amount to confiscation, the cases would 
be parallel.” 

Surely this cannot be the ultimate 
test of jurisdiction, yet it would seem 


necessary to use language of like ef- — 


fect, for otherwise the case might be 
dismissed, if it appeared that there ‘was 
no state law authorizing the act of the 
officer. 

The Supreme Court recently sustain- 
ed in effect the jurisdiction of the dis- 
trict court in Herkness v. Irion, 73 L. 
Ed. 49. The bill alleged the powers 
exercised by the state officer were in ex- 
cess of those conferred by the state law; 
and also because in violation of the due 
process clause and equal protection 
clause of the 14th Amendment. It does 
not appear that the charge was made 
that the action “was beyond the power 
of the commissioner, and if within such 
power, enforcement would deprive com- 
plainant of property without due pro- 
cess”, which seemed to be essential lan- 
guage in the cases cited above. The Su- 
preme Court dealt with the case as one 
within the jurisdiction of the lower 


court, and held that the state law did 
not give authority to refuse a permit 
and that the action of the officer was 
illegal, and that he shoulé issue the per- 
mit. No discussion of the question of 
jurisdiction was made, or that because 
the officer was acting without any qj. 
rect state authority, that his action was 
not that of the state. In effect the de. 
cision holds that his excessive action was 
the act of one under a state law. 

The real test of jurisdiction seems to 
be in doubt; no one seems to be gifted 
with language sufficient or competent 
to express exactly when and when not, 
excess of power would or would not be 
under a state law where the law did not 
give such power. If the Barncy caso 
is confined to its own facts, it would 
seem that if the state law expressly 
limited the power and forbad the act, 
then the state officer would not be vio- 
lating the 14th Amendment if he acted 
contrary to the express provisions of 
the State Law. 

It is suggested that perhaps the true 
test, is after all, whether or not, the 
action sought to be questioned has some 
semblance of authority under the stat 
law; or that the officer is abusing a 
discretion vested in him; or that after 
all he is not acting in the “teeth” of the 
state law, and that in every case where 
there is some color of authority for his 
conduct, or where he assumes a power 
not possessed but yet does not transgress 
a positive prohibition of the state law, 
jurisdiction would exist in the district 
court to enjoin his acts, provided the 
necessary amount is involved in the lit- 
igation. 

It is believed that the point raised 
illustrates the fact that this is one ques- 
tion that is not firmly settled in our 
jurisprudence, and that only through 
process of time, may the courts evolve 
some rule whereby the Bar may be able 
to safely say, that this case involves 
the Constitution under the 14th Amend- 
ment, and the District Court is open to 
the complaining party, and this case 
must be impleaded solely in the state 
court as being without the jurisdiction 
of the district court. 


COMMENTS UPON THE ARTICLE 


RECENTLY PUBLISHED ON THE 
ANSWER IN CHANCERY 

Since the publication of the series of 
articles in the November, December and 
January numbers of the Law Journal 
on the subject of the Answer in Chan- 
cery, some criticisms have been received 
by the writer from members of the Bar, 
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two of which appear to be especially 
worthy of further comment in the Law 
Journal. 

The case of Morgan vs. Pattillo (D. 
¢. Fla.), 1 Fed. (2nd) 326, was cited 
and quoted (page 29, January 1929, No. 
9, Vol. 2, Law Journal) with the sug- 
gestion that the opinion of Judge Call 
must be interpreted to mean that a re- 
sponsive answer should not be strick- 
en even though it stated no defense to 
the case made by the bill. Herman Ul- 
mer, Esq., of the Jacksonville Bar, who 
was one of counsel in that case, states 
that the motion to strike was filed under 
Federal Equity Rule 21, relating to scan- 
dal and impertinence, and not under 
Federal Equity Rule 33, relating to 
testing the sufficiency of the defense, 
and that the decision of Judge Call is 
therefore not properly cited as a con- 
struction of Rule 33. The question was 
again presented to Judge Call in the 
same case by a motion to strike an 


amendment to the answer under Rule 21. 


and also a motion to strike the same 
amendment under Rule 33, and in an 
unpublished opinion by Judge Call filed 
July 13, 1926 (which has been furnish- 
ed by Mr. Ulmer) it was said: | 

“This cause comes on for hearing 
upon two motions to strike the 13th 
paragraph of the answer of the defend- 
ant, one under rule 21 and the other 
under rule 33 of the Equity Rules. As 
to the motion under rule 21, I do not 
think it should be granted. 

“The rule 33 permits the sufficiency 
of an affirmative defense set up in an 
answer to be tested by a motion to 
strike. The question, therefore, on 
this motion is—does the 13th para- 
graph of the answer, admitting it to 
be true, state a defense to the case 
made by the bill? 

“After carefully considering the 
paragraph, I do not think it states 
such a defense as will defeat the case 
of the complainant made by the bill, 
either as to misrepresentation or 
withholding information that should 
have been conveyed to the defendant 


by Rentz, his agent, in the transac- 

tion. This motion will be granted.” 

From this opinion it seems clear, al- 
though the Florida Supreme Court holds 
that a motion to strike, under the State 
statute, as to matter which is not ir- 
relevant or impertinent should not be 
granted, even though it states no de- 
fense, such a motion will be granted 
in the United States District Court for 
the Southern District of Florida, under 
the Federal Equity Rule. 

In the same article in the January 
issue (page 28, January 1929, No. 9, 
Vol. 2, Law Journal) it was said, ar- 
guendo, speaking of matter of set-off or 
counterclaim incorporated in the answer: 

“Such matter when set up in a bill 
or cross-bill could have been demurred 
to, but when it is set up in the an- 
swer the original complainant loses 
his right to demur.” 

Attention has been called to the fact 
that the above quoted matter is incon- 
sistent with the decision of the Florida 
Supreme Court in Dickenson vs. Sharpe, 
113 So. 638. 

The reason for the above quoted state- 
ment is that a demurrer to an answer 
is unknown in chancery. “ 

Fletcher Eq. Pl, & Pr. (1902), Sec. 

331, page 354; 

Armstrong & Donahue, 

Jurisp. (1927), pages 303; 

Edwards vs. Drake, 15 Fla. 666. 

In Dickenson vs. Sharpe (supra), the 
complainant filed a demurrer to an an- 
swer in the nature of a cross-bill, the 
demurrer designating the answer, not as 
an answer, but as a cross-bill. The origin- 
al complainant also filed his answer to 
the cross-bill. Altogether, it appears 
from the report of the case that the 
parties regarded the defendant’s plead- 
ing as a cross-bill rather than as an 
answer in the nature of a cross-bill. 
However that may be, the Supreme 
Court, in an opinion by Buford, J., treat- 
ed it as an answer in the nature of a 
cross-bill, as doubtless it was. The de- 
murrer to this answer was overruled, 
and on appeal the order overruling the 


Fla. Ch. 


demurrer was reversed. The opinion en- 
ters into no discussion whatever as to 
the propriety of a demurrer to an an- 
swer; but the case squarely holds that 
a demurrer may be interposed to an an- 
swer in the nature of a cross-bill, and 
in this respect it is inconsistent with the 
above quoted language from the article 
in the January Law Journal. 

The case of Dickenson vs. Sharpe 
seems, however, to be equally inconsist- 
ent with the decision of the Supreme 
Court in Edwards vs. Drake, 15 Fla. 
666 (supra)¢ and in irreconcilable con- 
flict with the more recent decision of the 
Supreme Court in the case of Miami 
Hdw. P. & G. Co. vs. Magic City Bldg. 
Co., decided June, 1928 (117 So. 704). 
In the latter case the defendants filed 
a joint answer praying for affirmative 
relief, which the report of the case des- 
ignates as “an answer in the nature of 
a cross-bill and counterclaim.” To this 
answer the complainant interposed a de- 
murrer, and the Supreme Court, in a 
per curiam opinion, held: 

“Demurrer was not the method of 
attacking this portion of the answer. 

The proper method was by exceptions, 

or by motion to strike out under the 

statute * * 

This case seems fully to reaffirm the 
rule so emphatically laid down in the 
earlier case of Edwards vs. Drake (al- 
though Edwards vs. Drake was not cit- 
ed), and to hold that the rule that a 
demurrer can not be interposed to an 
answer in chancery is still in force 
despite the Chancery Practice Act 
of 1915 (Sec. 4908, Compiled Gen- 
eral Laws, 1927). Perhaps the allow- 
ance of the demurrer to the answer in 
the nature of a cross-bill was an inad- 
vertence in Dickenson vs. Sharpe, the 
question of the propriety of the demur- 


’ yer not having been raised or discuss- 


ed. At any rate, upon this particular 
point, the case of Dickenson vs. Sharpe 
is apparently overruled by Miami Hdw. 
P. & G. Co. vs. Magic City Bldg. Co. 
(supra): 

EDWARD McCARTHY, JR. 
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FUNDAMENTALS OF RULE MAKING POWER OF COURTS 


Address delivered by C. O. Andrews before the Florida Bar Association Delegates 
at Miami, Florida, March, 1929. 


The most important and immediate problem facing 
the legal profession is that of a more effective and 
expeditious judicial administration Few will under-: 
take to dispute the statement that our courts are 
seriously impeded by laborious procedural details, 
with a result that the work especially of our trial 
courts is often tediously performed and expensively 
conducted. 

Many lawyers and jurists of prominence insist 
that the chief reason for this condition is the lack of 
power of the courts to free themselves from codes 
or rules of procedure imposed by legislative bodies 
whose personnel have made little study of the many 
procedural subjects. 

Legislative restriction upon the courts in matters 
of procedure in some states is guarded against by con- 
stitutional provisions insuring the rule making power 
to the judiciary-—as provided by Art. VII.—Sec. 5, 
Constitution of the State of Michigan. The efficiency 
of such provisions is shown by the decrease in delay 
of court work by the elimination of many unyieldy 
handicaps imposed by statutory enactments, which of- 
ten undertake to define even the details of procedure 
in conducting trials. It is maintained by some with 
much degree of merit that no constitutional problem 
of separation of powers is necessarily involved in this 
question, while others have deemed constitutional 
amendment necessary. 

When this power is exercised exclusively by the 
Supreme Courts of the various states it necessarily 
increases their labors temporarily. To share this la- 
bor several states have created what is usually termed 
a Judicial Council, the personnel of which are desig- 
nated in the act to be composed of jurists and lawyers 
of known ability in the mastering of court procedure. 
The Judicial Council Acts recently adopted by some 
of the states while creating primarily an advisory 
council yet they constitute a permanent arm of the 
Judicial Department. Its duties usually are to make 
a continuous study of the rules and methods of pro- 
cedure and practice under existing judicial system 
and note the work accomplished in its various phases 
to the end that procedure may be simplified, business 
of the courts expedited and justice more surely ad- 
ministered. 

There is a variance of opinion among those jurists 
and lawyers who have given the matter serious 
thought as to the best means of accomplishing the de- 
sired ends. Some feel that the first move is to re- 
quest the Legislature to submit a constitutional 
amendment placing the rule-making power for all 


courts of the State permanently in the Supreme Court, 
inasmuch as it is conceded that it belongs in that 
body. The reason for this position is obvious as it will 
prevent the biennial recurrence of legislative tinker- 
ing with the rules of procedure and practice which 
has furnished the material for volumes of opinions, 
consuming much time of the courts with details in- 
stead of rights to be adjudicated. 

It may clarify the situation to revert to the tra- 
ditional or historical basis from which and through 
which our procedure and practice have evolved 
through a period covering the last century: 

In 1829, one hundred years ago, the Colonial Coun- 
cil of Florida enacted what is usually referred to 
as the Common Law Adoption Statute. This Statute 
has remained the same, though Florida has had five 
different Constitutions since that date, namely: The 
Constitution of 1838; the one approved by Congress 
upon Florida being admitted to the Union in 1845; 
the one of 1861; another 1865; another 1868, and the 
last one in 1885. It provides that the Common Laws 
of England, which are of a general nature down to 
the 4th day of July, 1776, are hereby declared to be 
of force in this State when not inconsistent with the 
Constitution and Laws of the United States and of 
the State of Florida. A similar statute exists in most 
of the States of the Union. When the American Con- 
stitution was adopted the power to make general rules 
governing court procedure was and had been for cen- 
turies in the King’s Court at Westminister. The above 
statute was enacted about the beginning of that long 
struggle for reorganization of the judicial system and 
reform of Common Law procedure in England begin- 
ning with 1828 and ending about 1873. On the latter 
date after a long period of Legislative interruption 
the Judicature Act was passed which restored this 
power to the Courts where it ever since has remained. 

Prior to 1829 the only guide that .could be re- 
verted to was the Common Law changed in some fea- 
tures by our Federal Courts. As example of the un- 
settled conditions which existed in our Country with 
regard to that subject, we find that in 1792, three 
years after Washington was first inaugurated, the At- 
torney General requested information as to the rules 
and practices that should be followed by the various 
Federal Courts. The Chief Justice, speaking for the 


Court upon that subject, said that the Court consider- 
ed “The practice of the Courts of King’s Bench and 
Chancery in England as affording outlines for the 
practice of this Court; and it will from time to time 
make such alterations therein as circumstances may 
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sometimes years, working injustice alike to the de- 
fendant and State; 

4th. Revision of antiquated criminal statutes such 
as the Bastardy Statute in which he contended ade- 
quate provision should be made for the unfortunate 
mother and child. 

Mr. Durrance expressed himself strongly opposed 
to the proposition advocated in some quarters, that a 
majority verdict be rendered in capital cases. 

John B. Sutton, of the Tampa Bar, reported for 
the Committee appointed at the Orlando meeting for 
the purpose of drafting three bills providing for fil- 
ing of notices of Federal Tax Liens, and the register- 
ing, recording, docketing and indexing of Federal 
judgments and decrees. Said proposed bills being at- 
tached hereto and made a part of this report and rec- 
ommended for enactment by the Legislature. 

John C. Cooper, Jr., reported some of the prob- 
lems encountered in the publication of the Law Jour- 
nal. He explained why certain departments of the 
Journal had been abolished and stated that the chief 
problem now confronting him was whether or not the 
opinions of the Supreme Court should be reported 
in full or digested. After several motions and sub- 
stitutes were made and discussed, a motion by Phil S. 
May was adopted, the substance of which was to com- 
mend the excellency of the Law Journal and to rec- 
ommend the continuance thereof, with the editorial 
policy to be determined by Mr. Cooper and his pub- 
lication committee. 

Ed R. Bentley, of the Lakeland Bar, was re-elected 
Secretary of the Conference. 

Respectfully submitted, 
ED R. BENTLEY, Secretary. 


Bills recommended by Mr. Sutton’s committee: 


A BILL TO BE ENTITLED: 

AN ACT TO AUTHORIZE THE JUDGMENTS AND 
DECREES OF THE UNITED STATES COURTS 
HELD IN THE STATE OF FLORIDA TO BE REG- 
ISTERED, RECORDED, DOCKETED, INDEXED 
AND OTHERWISE CONFORMED TO THE RULES 
AND REQUIREMENTS RELATING TO THE 
JUDGMENTS AND DECREES OF THE CIRCUIT 
COURTS OF THIS STATE, AND REQUIRING THE 
CLERK OF THE CIRCUIT COURT OF EACH 
COUNTY IN THIS STATE TO PERFORM CER- 
TAIN ACTS WITH RESPECT THERETO, AND TO 
REPEAL CHAPTER 10166 OF THE ACTS OF 1925. 

BE IT ENACTED BY THE LEGISLATURE OF 


_ THE STATE OF FLORIDA: 


Section 1. That whenever the laws of this State 


- shall require a judgment or decree of a Circuit Court 


of this State to be registered, recorded, docketed, in- 
dexed or any other thing to be done, in a particular 


manner or in a certain office or county before a lien 
shall attach, judgments and decrees of the United 
States Courts held in this State are authorized to be 
registered, recorded, docketed, indexed or otherwise 
conformed to the rules and requirements relating to 
the judgments and decrees of the Circuit Courts of 
this State. 

Section 2. That the Clerk of the Circuit Court 
in each County of this State shall enter in his record 
of Foreign Judgments certified transcripts of the 
judgments and decrees of the United States Courts 
held in the State of Florida which may be presented 
to him for the purpose, and shall do and perform 


any and all things authorized in Section 1 of this 


Act. 

Section 3. That Chapter 10166 of the Laws of 
Florida entitled “An Act Requiring the Record of All 
Judgments and Decrees Rendered in the Federal 
Courts of the State of Florida to be Recorded in the 
Several Counties in the State in Which Property of 
the Defendants is Located Before Such Judgments or 
Decrees Shall Attach as a Lien Thereof,” approved 
June 3, 1925, be, and the same is hereby repealed. 

Section 4. All laws and parts of laws in conflict 
herewith are hereby repealed. 


A BILL TO BE ENTITLED 

AN ACT MAKING JUDGMENTS AND DECREES 
OF THE UNITED STATES DISTRICT COURTS 
OF THIS STATE AND CERTIFIED COPIES 
THEREOF ADMISSIBLE AS PRIMA FACIE EVI- 
DENCE OF THE ENTRY AND VALIDITY OF 
SUCH JUDGMENTS AND DECREES. 

' BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

Section 1. That all final judgments and decrees 
heretofore or hereafter to be rendered and entered 
in the United States District Courts of this State and 
certified copies thereof be, and the same are, hereby 
declared to be admissible as prima facie evidence in 
the several courts of this State of the entry and valid- 
ity of such judgments and decrees. 

Section 2. That this Act shall take effect imme- 
diately upon its ‘necoming a law. 


A BILL TO BE ENTITLED 

AN ACT AUTHORIZING AND PROVIDING, IN 
ACCORDANCE WITH THE STATUTES OF THE 
UNITED STATES, FOR THE FILING OF NOTICES 
OF LIENS FOR TAXES PAYABLE TO THE UNIT- 
ED STATES OF AMERICA AND AUTHORIZING 
AND PROVIDING FOR THE FILING OF CERTI- 
FICATES DISCHARGING AND RELEASING SUCH 
LIENS. 

BE IT ENACTED BY THE LEGISLATURE OF 


‘THE STATE OF FLORIDA: 
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